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PAROLE REORGANIZATION ACT

THURSDAY, JUNE 21, 1973

House oF REPRESENTATIVES,
SuscommITTEE ON Courts, CrviL
LIBERTTES, AND THE ADMINISTRATION
oF JUsTICE OF THE COMMITTEE ON THE J UDICIARY,
Washington, D.C.

The subcommittee met at 10:10 a.m., pursuant to call, in room 2226,
Rayburn House Office Building, Hon. Robert M. Kastenmeier [chair-
man of the subcommittee] presiding.

Present : Representatives Kastenmeier. Drinan, Owens, Mezvinsky,
Railsback, Smith. and Cohen.

Also present: Herbert Fuchs counsel; Thomas E. Mooney. asso-
ciate counsel and Howard Eglit, former corrections counsel.

Mr. KasteNMEIEr. The hearing will come to order.

Today, the subcommittee has met to begin 2 days of public hearings
on H.R. 1598, a bill to establish an independent and regionalized Fed-
eral Board of Parole, to provide for fair and equitable parole proce-
dures, and for other purposes.

The subject parole legislation was first introduced in the 92d Con-
gress, where, after 19 days of public hearings and extensive markup
sessions on H.R. 13118 and related bills to improve and revise parole
procedures, H.R. 16276 was introduced by the Chair and cosponsored
by the eight other members of the subcommittee. The measure was
ordered reported to the full Committee and such report began on Au-
gust 15, 1972. Unfortunately, the 92d Congress adjourned before full
Committee consideration of that measure could be completed.

In the present Congress, the Chair reintroduced this measure as H.R.
1598, and the surviving members of Subcommittee No. 3 as this sub-
committee was then known cosponsored it. In addition, the distin-
guished chairman of the Committee on the Judiciary, Congressman
Rodino, introduced an identical measure as H.R. 978, and the Chair
introduced H.R. 2028, also identical, and cosponsored by Mr. Mazzoli,
Mr. Mitchell of Maryland, and Ms. Abzug

[ The bills, H.R. 1598, H.R. 978, and H.R. 2028, follow :]

(1)
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IN THE HOUSE OF REPRESENTATIVES

JaNuvary 9, 1973
Mr. Kasrenmeier (for himself, Mr. Coxyers, Mr. Drixan, Mr. Ramssack,
Mr. Biesrer, Mr, Fiss, and Mr. Covenrin) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To establish an independent and regionalized Federal Board of
Parole, to provide for fair and equitable parole procedures,

and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Parole Reorganization
Act of 19737,
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TITLE I—FEDERAL PAROLE SYSTEM
BOARD OF PAROLE ; PAROLE PROCEDURES, CONDITIONS, ETC.
SEc. 101. Chapter 311 of title 18 of the United States
Code (relating to parole) is amended to read as follows:

“Chapter 311.—PAROLE

“Bec.

“4201. Board of Parole; structure ; membership; ete.
“4902, Powers and duties of National Board.

“4203. Powers and authority of Regional Boards.
“42(4. Time of eligibility for release on parole.

“4205. Release on parole.

“4906. Factors taken into account ; information considered.
“4207. Parole determination hearing; time.

“4208. Procedure of parole determination hearing.
“4200. Conditions of parole.

%4910, Jurisdiction of Board of Parole.

“4211. Parole good time,

44212, Early termination or release from conditions of parole.
“4213. Aliens.

“4214. Parole modification and revocation.

“4915. Parole modification and revoeation procedures.
“4916. Appeals.

“4917. Fixing eligibility for parole at time of sentencing.
“4218. Young adult offenders.

$3010. Warrants to retake Canal Zone |:r:l|'nl.- violators.
#4220, Certain prisoners not eligible for parole.

%4991, Training and research.

4009 Annual report.

“4998  Applicability of Administrative Procedure Act.
w4004, Definitions,

“8 4201. Board of Parole; structure; membership; etc.
“(a) There is created, as an independent establish-
ment in the executive branch, a Board of Parole to consist
of a National Board and five Regional Boards.
“(b) The Board of Parole shall be appointed by the

President by and with the advice and consent of the Sen-

ate, To the extent feasible, the racial and ethnic composition
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of the Federal prison population should be proportionately
reflected in the composition of the Board of Parole.

“(e) (1) The National Board shall be composed of
seven members. Except as provided in paragraphs (2) and
(5), members of the National Board shall be appointed for
terms of six years. No individual may serve as a member
of the National Board for any period of time in excess of
twelve years.

“(2) Of the members first appointed to the National
Board under this section—

“(A) one shall be appointed for a term of one year,

“(B) one shall be appointed for a term of two years,

“(C) one shall be appointed for a term of three
years,

“(D) one shall be appointed for a term of four
years,

“(E) one shall be appointed for a term of five years,
and

“(F) two shall be appointed for terms of six years.
“(3) Each of the five Regional Boards shall be com-

posed of three members. Except as provided in paragraphs

(4) and (5), members of each Regional Board shall be ap-

pointed for terms of six years. No individual may serve as
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a member of one or more Regional Boards for any period
of time in excess of twelve years.
“(4) Of the members first appointed to two of the
five Regional Boards under this section—
“(A) one member of each of such two Boards
shall be appointed for a term of one year,
“(B) one member of each of such two Boards
shall be appointed for a term of three years, and
“(C) one member of each of such two Boards
shall be appointed for a term of five years.
Of the members first appointed to three of the five Regional
Boards under this section—
“(D) one member of each of such three Boards
shall be appointed for a term of two years,
“(E) one member of each of such three Boards
shall be appointed for a term of four years, and
“(F) one member of each of such three Boards

shall be appointed for a term of six years.

“(5) Any member of the Board of Parole appointed

to fill a vacancy ocecurring prior to the expiration of the
term for which his predecessor was appointed shall be ap-
pointed only for the remainder of such term. A member may
serve after the expiration of his term until his successor has
taken office.

“(d) The President shall from time to time designate
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one of the members of the National Board to serve as Chair-
man of the Board of Parole and shall delegate to him the
necessary administrative duties and responsibilities. The
Chairman of the Board of Parole shall designate one of the
members of each Regional Board to serve as Chairman of
such Regional Board. The term of office of the Chairman of
the Board of Parole and of the Chairman of each Regional
Board shall be not less than two years but not more than
six years as specified at the time of designation as Chairman.
The Chairman of each Regional Board shall have such ad-
ministrative duties and responsibilities with respect to the
Regional Board as may be necessary to carry out the
purposes of this chapter.

“(e) Each Regional Board shall have such geographical
jurisdiction as the National Board may provide in order to
assure efficient administration,

“(f) The respective rates of pay for members of the

Board of Parole (other than the Chairman of the Board of

Parole) shall be equal to the maximum rate, as in effect

from time to time, for GS-17 of the General Schedule of
section 5332 of title 5. The rate of pay of the Chairman of
the Board of Parole shall be at the rate prescribed for level
ITI of the Executive Schedule.

“8 4202. Powers and duties of National Board

“(a) The National Board shall have the power to—
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“(1) establish general policies and rules for the
Board of Parole, including rules with respect to the
factors to be taken into account in determining whether
or not a prisoner should be released on parole;

“(2) conduct appellate review of determinations of
the Regional Boards as provided in section 4216;

“(3) appoint and fix the basic pay of personnel of
the Board of Parole (including not more than six hear-
ing examiners to be assigned to each Regional Board) ;

“(4) procure for the Board of Parole temporary
and intermittent services to the same extent as is au-
thorized by seetion 3109 (b) of title 5;

“(5) utilize, with their consent, the services,
equipment, personnel, information, and facilities of other
Federal, State, local, and private agencies and instru-
mentalities with or without reimbursement therefor;

“(6) without regard to section 3648 of the Revised

Statutes of the United States (31 1.S.C. 529), enter

into and perform such contracts, leases, cooperative

agreements, or other transactions as may be necessary
in the conduct of the functions of the Board of Parole,
with any public agency, or with any person, firm, asso-
ciation, corporation, educational institution, or nonprofit
organization ;

“(7) accept voluntary and uncompensated serv-
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ices, notwithstanding the provisions of section 3679
of the Revised Statutes of the United States (31
US.C. 665(b));

“(8) request such information, data, and reports
from any Federal agency as the Board of Parole may
from time to time require and as may be produced
consistent with other law;

“(9) arrange with the head of any other Federal
agency for the performance by such agency of any
function of the Board of Parole, with or without reim-
bursement ;

“(10) request probation officers and other indi-
viduals, organizations, and public or private agencies
to perform such duties with respect to any parolee
as the National Board deems necessary for maintaining
proper supervision of and assistance to such parolees;
and so as to assure that no probation officers, individnals,
organizations or agencies shall bear excessive case loads;
and

“(11) (A) issue subpenas requiring the attendance
and testimony of witnesses and the production of any
evidence that relates to any matter with respect to
which the National Board or any Regional Board is

empowered to make a determination under this chap-

ter. Such attendance of witnesses and the production
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of evidence may be required from any place within the
United States at any designated place of hearing with-
in the United States.

“(B) If a person issned a subpena under para-
graph (A) refuses to obey such subpena or is guilty of
contumacy, any court of the United States within the
judicial district within which the hearing is conducted
or within the judicial distriet within which such person
is found or resides or transacts business may (upon ap-
plication by the National Board) order such person to
appear before the National Board or any Regional Board
to produce evidence or to give testimony touching the
matter under investigation. Any failure to obey such
order of the court may be punished by such court as a
contempt thereof.

“(0) The subpena of the Board of Parole shall be

served in the manner provided for subpenas issued by a

United States distriet court under the Federal Rules of .
Civil Procedure for the United States district courts.
“(D) All process of any court to which applica-
tion may be made under this section may be served in
the judicial district wherein the person required to be
served resides or may be found.
“(E) For purposes of sections 6002 and 6004 of

this title (relating to immunity of witnesses) the Board
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of Parole shall be considered an agency of the United

States.

The National Board shall have such other powers and duties
and shall perform such other funetions as may be necessary
to carry out the purposes of this l'}l:lptvl' Oor as may be pro-
vided under any other provision of law (including any pro-
vision of law which invests any powers or functions in the
Board of Parole).

“(b) The National Board may delegate any power or
function to any member or agent of the National Board and
may delegate to the Regional Boards such powers as may be
appropriate other than—

“(1) the power to appoint and fix the basic pay of
hearing examiners, and
“(2) the power to establish general policies, rules,

and factors under subsection (a) (1).

“(e) Upon the request of the National Board, each
Federal agency is authorized and directed to make its sery-
ices, equipment, personnel, facilities, and information avail-
able to the greatest practicable extent to the Board of Pa-
role in the performing of its functions.

(d) Except as otherwise provided by law, any action

taken |})' the National Board shall he taken ]r_\' fl Ill;ljlll'il‘\‘

vote of all individuals currently holding office as members

of the National Board, and it shall maintain and make avail-
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able for public inspection a record of the final vote of each
member on statements of policy and interpretations adopted
Ilj“ it.
“8 4203. Powers and authority of Regional Boards

“(a) The Regional Boards shall conduct such hearings
and perform such other functions and duties as may be pro-
vided under this chapter.

“(b) Except as otherwise provided by law, any action
taken by any Regional Board shall be taken by a majority
vote of all individuals currently holding office as members
of such Regional Board.

“(¢) Except as otherwise provided by law, when
g0 authorized by a Regional Board, any member or
agent of the Regional Board may take any action which the
Regional Board is authorized to take.

“8 4204. Time of eligibility for release on parole

“(a) Whenever confined and serving a definite term or
terms of over one hundred and eighty days, a prisoner shall
be eligible for release on parole after serving one-third of
such term or terms or after serving ten years of a life sen-
tence or of a sentence of over thirty years.

“(b) (1) Any prisoner whose eligibility for release on
parole is fixed under clause (1) of section 4217 (a) at the
time of sentencing shall be eligible for release on parole

on a date as provided in that clause.
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'[2} The ]::'}_{iulin] Board shall determine the date of
eligibility of any prisoner sentenced under clause (2) of
section 4217 (a) . Such date shall be not later than sixty days
following the date prescribed by section 4207 (b) for the
prisoner’s initial parole determination hearing,

“(¢) The Regional Board shall determine the date of
cligibility of any prisoner released on parole and subse-
quently reimprisoned. Such date shall he not later than sixty
days following the date preseribed by section 4207 (b) for
the prisoner’s initial parole determination hearing.

“8 4205. Release on parole

“(a) The Regional Board shall release a prisoner
whose record shows that he has substantially observed the
rules of the institution in which he is confined on the date of
his eligibility for parole, unless the Regional Board deter-
mines that he should not be released on such date for one or
hoth of the following reasons:

“(1) there is a reasonable probability that such
prisoner will not live and remain at liberty without
violating any eriminal law ; or

= there is a reasonable }Jrr\ll:th”‘l!_\' that such
release would be incompatible with the welfare of
Rn('il‘[_\'.

“(b) In the case of any prisoner not earlier released

under subsection (a), except in the ease of special dangerous




offenders as defined in section 3575 (e) of this title, the
Regional Board shall release such prisoner on parole after
he has served two-thirds of his sentence, or alter twenty
years in the case of a sentence of thirty years or
longer (including a life sentence). whichever is earlier,
unless the Revional Board determines that he should not be
so released heeanse there is a high likelihood that he will
engage in condnet violating any eriminal law.

“(e) When by reason of his training and response to
the programs of the Burean of Prisons, it appears to the
I:l-g']|1ri:|| Board that there is a I'l'.‘l.\i'll:]]!!l‘ iﬂ'uir.‘l]lim_\' that
the prisoner will live and remain at liberty withont violating
any eriminal law, sud that his mnmedinte release is not in-
|'I=[J|!f.'ll.|‘llt' with the welfare of ~-u“|g-:'\_ but he is not yel

cligible for release on parole under section 4204, the Re-

sional Board in its diseretion may apply to the eonrt impos-

me sentence for a modification of his sentence in order to
make him so eligible. The conrt shall have jurisdiction to aet
npon the application af any time and no hearing shall be
required.
“§ 4206. Factors taken into account; information con-
sidered

“In making a determination nnder seetion 4205 {a) or

(b) (relating to release on parole) the Regional Board shall

take mto acconnt the factors ['*:.‘I]l“‘}li'll hl\' the National




Board under section 4202 (a) (1), and shall consider the
following information:
“(1) any reports and recommendations which the
staff of the facility in which such prisoner is confined
may make;
“(2) any official report of the prisoner’s prior
eriminal record, including a report or record of earlier
probation and parole experiences:
“(3) any presentence investigation report;
“(4) any recommendation regarding the prisoner’s
!l-’lrflh' Tl]:”ll' al Fl!l' [i““' flf .‘*'('“Tl‘l]l'}]t‘_f Il‘\- [hl" senlence-
ing judge; and
“(5) any reports of physical, mental, or psychi-
atric examination of the offender.
The Regional Board shall also consider such additional
relevant information eoncerning the prisoner (inclnding
information submitted by the prisoner) as may be rea-
sonably available.
“§ 4207. Parole determination hearing; time

“(a) In making a determination under section 4205 (a)

or (b) (relating to release on parole) the Regional Board

shall hold a hearing (referred to in this chapter as a 'Il:u'n]r

determination hearing’) unless it determines on the hasis
of the [11'i~nn|'|"~ record that the !II'i\“I!I'I' will he ]'l'!i'.‘l‘-l'il

on parole. The hearing shall be conducted by a panel of
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three individuals, all of whom shall be either members of
the Regional Board or hearing examiners, and a member
of the Regional Board shall preside. Such panel shall have
the authority to make the parole determination decision,
notwithstanding section 4203 (D).

“(b) In the case of any prisoner eligible for parole
on a date provided by section 4204, an initial parole deter-
mination hearing shall be held at a time preseribed by the
Regional Board, Whenever feasible, in the case of a prisoner
eligible for parole on a date provided by section 4204 (a) or
(b) (1), the time of such hearing shall be not later than
sixty days before such date of his eligibility for parole (as
provided by such section) . Whenever feasible, in the case of
a prisoner eligible for parole on a date provided by section
4204 (b) (2) or (c¢). the time of such hearing shall be not
later than ninety days following such prisoner’s imprison-
ment, or reimprisonment, as the case may be.

“(¢) In any case in which release on parole is denied
or delayed at the prisoner’s parole determination hearing,
subsequent parole determination hearings shall be held not
less frequently than annually thereafter.

“§ 4208. Procedure of parole determination hearing

“(4) Within a reasonable time prior to any prisoner’s

parole determination hearing, the tegional Board shall (1)

provide the prisoner with written notice of the time and place
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of the hearing, and (2) make available to the prisoner any
file or report or other document to be used in making its
determination.

“(b) Clause (2) of subsection (a) shall not apply to

any portion of any file, report, or other document which—

“(1) is not relevant to the determination of the
Regional Board;
“(2) is a diagnostic opinion which might seriously

disrupt a program of rehabilitation; or

“(3) reveals sources of information which may

have been obtained on a promise of confidentiality.
Whenever the Regional Board finds that this subsection ap-
plies to any portion of a file, report, or other document to be
used by it in making its determination, it shall state such
finding (including the reasons therefor) on the record and
shall provide the prisoner, or any representative of the pris-
oner referred to in subsection (e¢) (2), with written notice
of such finding (and reasons). The Regional Board shall
make available to the prisoner, or any representative of the
prisoner referred to in subsection (¢) (2), the substance of
any portion of any file, report, or other document not made
available by reason of paragraph (2) or (3) of this subsec-
tion, except when the diselosure of such substance would en-
danger, in the opinion of the Regional Board, the safety of

any person other than the prisoner.
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“(¢) (1) At any time prior to the parole determination
hearing, a prisoner may consult with his attorney, and by
mail (or otherwise as provided by the Regional Board)
with any persou concerning such hearing.

“(2) The prisoner shall, if he chooses, be represented
at the parole determination hearing by an atforney, by an
employee of the Federal Bureau of Prisons, or by any other
qualified person, unless he intelligently waives such represen-
tation. Such attorney may be retained by the prisoner or
appointed pursuant fo section 3006A of chapter 201.

“(d) The prisoner shall be allowed to appear and tes-
tify on his own behalf at the parole determination hearing.

“(e) A full and complete record of the parole determi-
nation hearing shall be kept, and not later than fourteen days
after the date of the hearing, the Regional Board shall (1)
notify “the prisoner in writing of its determination, (2)
furnish the prisoner with a written notice stating with par-
ticularity the grounds on which such determination was
based, inclnding a summary of the evidence and information
supporting the finding that the eriteria provided in section
4205 were established as to the prisoner. When feasible, the
Regional Board shall advise the prisoner as to what steps
in its opinion, he may take to correct the problems responsi-
ble for his denial of release on parole. so as to enhance his

chance of heing released on parole.
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“§ 4209, Conditions of parole
“(a) The Regional Board shall impose such condi-
tions of parole as it deems reasonably necessary to ensure
that the parolee will lead a law-abiding life or to assist him

in doing so. In every case the Regional Board shall impose

as a condition of parole that the parolee not commit any

criminal offense during his parole.

“(b) The Regional Board may require as a condition
of parole that the parolee reside in or participate in the
program of a residential community treatment center, or
similar public or private facility, for all or part of the
period of parole if the Attorney General (or director in
the case of such similar facility) certifies that adequate
treatment facilities, personnel, and programs are available.
In the case of a parolee who is an addiet within the meaning
of section 4251 (a) of this fitle, or a drug dependent person
within the meaning of seetion 2 (q) of the Public Health
Service Aet, the Regional Board may require as a condition
of parole that the parolec participate in the conmunity super-
vision programs authorized by section 4255 of this title for
all or part of the period of parole. If the Attorney Giencral
(or director, as the case may be) determines that a parolee’s
residence in a center, or participation in a program, should be
terminated heeause the parolee ean derive no further signifi

cant benefits from such residence or participation, or because
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his residence or participation adversely affects the rehabilita-
tion of other residents or participants, the Attorney General
(or director, as the case may he) shall so notify the Regional
Board, which shall thereupon make such other provision with
respeet to the parolee as it deems appropriate. A parolee
residing in a residential commmnity treatment center may
he required to pay such costs incident to residence as the
Regional Board deems appropriate.

“(e) In imposing conditions of parole, the Regional
Board shall consider the following:

“(1) there should be a reasonable relationship
between the condition imposed and both the prisoner’s
previous conduct and his present capabilities; and

“(2) the conditions should be sufficiently specifie
to serve as a guide to supervision and conduct.

“(d) Upon release on parole, a prisoner shall be given
a cerfificgte setting forth the conditions of his parole.
“§4210. Jurisdiction of Board of Parole

“(a) Except as otherwise provided in this seetion, the

jllr"lxi{'ll'ﬁnu of the Board of Parole over the parolee shall

terminate no later than the date of the expiration of the

maximum term or terms for which he was sentenced, |-\:'1'1|1

that such jurisdietion shall terminate at an ecarlier date—
“(1) to the extent parole good time is accrued

pursnant to section 4211, and
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“(2) to the extent provided under section 4164

(relating to mandatory release).

“(b) The parole of any parolee shall run concurrently
with any period of parole or probation under any other
Federal, State, or local sentence.

“(e) In the case of any parolee found by the Regional
Board to have intentionally refused or failed to respond to
any reasonable request, order, or warrant of the Regional
Board, the jurisdiction of the Board of Parole may be ex-
tended for a period equal to such period as the parolee so
refused or failed to respond.

“(d) In the case of any parolee imprisoned under any
other sentence, the jurisdiction of the Board of Parole may
be extended for a period equal to the period during which
such parolee was so imprisoned.

“(e) The parole of any prisoner sentenced before June
29, 1932, shall be for the remainder of the term or terms

specified in his sentence, less good time allowances provided

by sections 4161 through 4165 of this title.

“(f) Upon the termination of the jurisdiction of the
Board of Parole over any parolee, the Regional Board shall
issue a certificate of discharge to such parolee and to such
other agencies as it may determine.

“84211. Parole good time

“(a) Except as provided in subsection (b), the
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Regional Board shall allow each parolee whose record of
conduet shows that he has substantially observed the condi-
tions of his parole a deduction from his parole, computed as
follows:

“(1) five days for each month of parole, if the
maximum period for which he may be subject to the
jurisdiction of the Board of Parole, determined as of
the date of release on parole, is more than six months
but not more than one year;

“(2) six days for each month of parole, if such
maximum period is more than one year but less than
three years;

“(3) seven days for each month of parole, if such
maximum period is more than three years but less than
five years;

“(4) eight days for each month of parole, if such
maximum period is more than five years but less than
ten years;

“(5) ten days for each month, if such maximumn

period is ten years or more.

“(b) Deductions from parole for good conduct may be

forfeited or withheld by the Regional Board pursuant to the
requirements of sections 4214 and 4215.

“(e¢) Any deduction forfeited or withheld under the




preceding subsection may be restored by the Regional Board
at any time.
“§ 4212. Early termination or release from conditions of
parole

“Upeon its own motion or upon petition of the parolee,
the Regional Board may terminate the jurisdiction of the
Board of Parole over a parolee prior to the termination of
such jurisdiction under section 4210, or the Regional
Board may release a parolee at any time from any condition
of parole imposed under section 4209,
“§ 4213. Aliens

“When an alien prisoner subject to deportation becomes
eligible for parole, the Regional Board may authorize his
release on condition that he be deported and remain outside
the United States. Such prisoner, when his parole becomes
effective, shall be delivered to the duly authorized immigra-
tion official for deportation.
“§ 4214, Parole modification and revocation

“(a) Pursuant to the requirements of this section and
section 4215, the Regional Board may modify or revoke
the parole of any parolee at any time prior to the termina-

tion of the jurisdiction of the Board of Parole over the parolee.

“(b) No penalty or condition imposed pursuant to an

order of parole modification and no revocation of parole shall




extend beyond the date of termination of the Board of
Parole’s jurisdiction over the parolee.

“(c) If a parolee has violated a condition of his parole
or if his assignment to a center, or similar facility, has been
terminated pursuant to section 4209 (b), the Regional Board
may modify his parole by ordering that—

“(1) parole supervision and reporting be intensi-
fied;

“(2) the parolee be required to conform to one or
more additional conditions of parole imposed in ac-
cordance with the provisions of section 4209; and

“(3) parole good time allowed under section 4211
be forfeited or withheld.

“(d) In the case of any parolee convicted of a criminal

offense, or where otherwise warranted by the frequency or

seriousness of the parolee’s violation of the conditions of his
parole, the Regional Board may modify his parole as pro-
vided in subsection (¢) or may revoke his parole and return
him to the custody of the Attorney General.
“§ 4215. Parole modification and revocation procedures
“(a) If, in the opinion of the Regional Board, there is
probable cause to believe that any parolee has violated a
condition of his parole, or there is probable cause to support

the termination of any parolee’s assignment to a center or
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similar facility, or program, pursuant to section 4209 (h),
the Regional Board may—
“(1) order such parolee to appear before it; or
“(2) issue a warrant and retake the parolee as pro-
vided in this section.
In the case of any parolee charged with a criminal offense,
such charge shall constitute probable cause under this sub-
section, but issuance of an order to appear and retaking of
the parolee may be suspended pending disposition of the
charge.
“(b) Any order or warrant issued under this section
shall provide the parolee with written notice of—
“(1) the conditions of parole he is alleged to have
violated;
“(2) the time, date, place, and circumstances of
the alleged violation;
“(3) the time, date, and place of the scheduled
hearing;
“(4) his rights under this chapter; and
“(5) the possible action which may be taken by
the Regional Board.

“(c¢) Any order or warrant issued under this section

shall be issued as soon as practicable and by one or more
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members of the Regional Board. Imprisonment in an insti-
tution shall not be deemed grounds for delay of such issuance.

“(d) Any officer of any Federal penal or correctional
institution, or any Federal officer authorized to serve crim-
inal process within the United States, to whom a warrant
issued under this section is delivered, shall execute such
warrant by taking such parolee and returning him to the
custody of the Regional Board, or to the custody of the
Attorney General if the Regional Board shall so direct.

“(e) A parolee retaken under this section may be re-
turned to the custody of the Attorney General and im-
prisoned if the Regional Board determines, after a pre-
liminary hearing, that there is substantial reason to believe
that the parolee will not appear for his hearing under sub-
section (g) when so ordered, or that he constitutes a dan-
ger to himself or to others. The preliminary hearing shall

be held as soon as possible following the retaking of the

parolee, and the parolee shall be advisei of the charges

against him and shall be allowed to testify «t such hearing.
“(f) Prior to the hearing conducted pursuant to sub-
section (g), the Regional Board may impose such interim
modifications of the conditions of parole as may be neces-
sary, without regard to the provisions of section 4209.
“(g) If any parolee ordered to appear before the

Regional Board or retaken by warrant under this section
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contests the allegation that he has violated a condition of his
parole or that his assignment to a center or similar facility,
or program, has been properly terminated under section
4209 (h), a hearing shall be held not later than 30 days
after—

“(1) issuance of the order, or

“(2) the date of retaking,
whichever is later. Such hearing shall be held at a place
reasonably near the location where the alleged violation of
parole, or termination of asignment to a center or similar
facility, or program, occurred, and shall be conducted by at
least one member of the Regional Board. In the case of any
parolee imprisoned in an institution to whom an order is
issned, such hearing shall be conducted at such institution or
other site specified by the Regional Board at which the
parolee is allowed to appear. If the Regional Board finds by a
preponderance of the evidence that the parolee has vio-
lated a condition of his parole, or that a preponderance of
the evidence supports the termination of his assignment to
a center, or similar facility, it may modify or revoke his
parole as provided in section 4214.

“(h) The hearing conducted pursuant to subsection

(g) shall include the following procedures—

“(1) proper and timely opportunity for the parolee

to examine evidence against him;

“(2) representation by an attorney (retained by
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the parolee or appointed pursuant to section 3006A of

chapter 201) or such other qualified person as the

parolee shall retain, unless the parolee intelligently
waives such representation ;

“(3) opportunity for the parolee to appear and
testify on his own behalf;

“(4) opportunity for the parolee to compel the
appearance of witnesses and to confront and ecross-
examine witnesses; and

“(5) maintenance of a full and complete record
of the hearing.

“(i) In the case of any parolee ordered to appear be-
fore the Regional Board or retaken by warrant under this
section who—

“(1) does not contest the allegation that he has vio-
lated a condition of his parole or that his assignment to
a center or similar facility, or program, has been prop-
erly terminated under section 4209 (b), or

“(2) has been adjudged guilty of a eriminal of-
fense,

no hearing shall be held under subsection (g), but if the

parolee so requests, a hearing shall be held under this subsec-

tion to determine the modification or revocation order to be
entered under section 4214, if any. Such hearing shall be

conducted by not less than one member of the Regional




Board, and the parolee shall be allowed to appear and testify
on his own behalf,

“(j) Not more than fourteen days following the hear-
ing under subsection (g) or (i), the Regional Board shall
inform the parolee in writing of its finding and disposition,
stating with particularity the reasons therefor.

“8§ 4216. Appeals

“(a) A prisoner who is denied release on parole under
section 4204 or whose parole has been revoked, or a parolee
whose parole good time (allowed under seetion 4211) has
been forfeited or withheld, may appeal such action by sub-
mitting a nofice of appeal not later than fifteen days after
receiving written notice of such action and by submitting
appeal papers not later than forty-five days after being so
informed. Such appeal shall be decided by no less than three
members of the National Board. The prisoner or parolee
shall be entitled to representation by an attorney (retained
hy him or appointed pursuant to section 3006A of chapter

21) or such other qualified person as the prisoner or parolee

shall retain, unless he intelligently waives such representation.

The National Board shall decide the appeal within sixty
days after reccipt of the appellant’s appeal papers and shall
inform the appellant m writing of its decision and the reasons

therefor.
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“(b) Whenever conditions of parole are imposed under
section 4209, or parole is modified pursnant to section 4214
(e) (1) or (2), the parolee may appeal such conditions or
modification by submitting a notice of appeal not later than
fifteen days after receiving written notice of such conditions
or modification, and by submitting appeal papers not later
than forty-five days after being so informed. Such appeal
shall be decided by no less than two members of the Na-
tional Board. The National Board shall decide the appeal
within .\‘ixT)' l}il‘\'ﬁ after H'('(-ipt of the :1]:])1'|1:|I11'5 :l|r]w:|]
papers and shall informn the appellant in writing of its de-
cision and the reasons therefor.
“§4217. Fixing eligibility for parole at time of sentenc-

ing

“(a) Upon entering a judgment of conviction, the court
having jurisdiction to impose sentence, when in ifs opinion
the ends of justice and best interests of the public require that
the defendant be sentenced to imprisonment for a term ex-
ceeding one year, may (1) designate in the sentence of im-
prisonment imposed a minimum term at the expiration of
which the prisoner shall become eligible for parole, which
term may be less than, but shall not be more than, one-third
of the maximum sentence imposed by the court, or (2) the

court may fix the maximum sentence of imprisonment to be

served in which event the court may specify that the pris-
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oner may become eligible for parole at such time as the
Regional Board may determine.

“(b) If the court desires more detailed information as
a hasis for determining the sentence to be imposed, the court
may commit the defendant to the custody of the Attorney
General, which commitment shall be deemed to be for the
maximum sentenee of imprisonment preseribed by law, for
a study as described in subsection (¢) hereof. The results of
such study, together with any recommendations which the
[)il'l'l'lilr tllh 1|11‘ ’llll'l’.‘lll llf 1’1‘i.~'n|1- ll(‘]il’\'('.\' \\'nll]ll Iw ]u-!l:fu!
in defermining the disposition of the ease, shall be furnished
to the court within three months nnless the court grants time,
not to exeeed an additional three wmonths, for further study.
After I'i‘l‘('i\"ln;{' sueh reports and recommendations, the court
may in its diseretion: (1) place the prisoner on probation
as authorized ln_\' section 3651 of this title, or (2) affirm the
senfence of iltl]ll'I‘nmm-nt Hl'i,‘_riliii”_\' ]:Jr]m»l'll. or reduce the
sentence of imprisoument, and commit the offender under any
applicable provision of law. The term of the sentence shall
run from date of original commitment under this seetion.

“(¢) Upon commitment of a prisoner sentenced to im-
prisonment under the provisions of subscetion (a). the Di-
rector, under such regulations as the Attorney General may

preseribe, shall canse a complete study to he made of the

prisoner and shall furnish to the Board of Parole a summary
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report together with any recommendations which in his
opinion wonld he helpful in determining the suitability of
the prisoner for parole. This report may include but shall not
be limited to data regarding the prisoner’s previous delin-

quency or eriminal experience, pertinent eireamstances of his

social hackground, his capabilities, his mental and physical

health, and such other factors as may be considered perti-
nent. The Board of Parole may make such other investiga-
tion as it may deem necessary. It shall be the dllt}' of the
various probation officers and government bureans and agen-
cies to furnish the Board of Parole information concerning
the prisoner, and, whenever not incompatible with the public
interest, their views and recommendations with respeet to
the parole disposition of his case.
“§ 4218. Young adult offenders

“In the case of a defendant who has attained his twenty-
second birthday but has not attained his twenty-sixth birth-
day at the time of conviction, if, after taking into con-
sideration the previous record of the defendant as to
delinqueney or eriminal experience, his social background,
capabilities, mental and physical health, and such other fac-
tors as may be considered pertinent, the court finds that
there are reasonable grounds to believe that the defendant

will benefit from the treatment provided under the Federal




Youth Corrections Act (18 U.S.C., chap. 402) sentence
may be imposed pursuant to the provisions of such Act.
“84219. Warrants to retake Canal Zone parole violators

“An officer of a Federal ]wnn] or correctional institu-
tion, or a I'ederal officer authorized to serve criminal proe-
ess within the United States, to whom a warrant issued hy
the Governor of the Canal Zone for the retaking of a parole
violator is delivered, shall execute the warrant by taking
the prisoner and holding him for delivery to a representa-
tive of the Governor of the Canal Zone for return to the
(lanal Zone.
“8 4220. Certain prisoners not eligible for parole

“Nothing in this chapter shall be construed to provide

that any prisoner shall be eligible for release on parole if

such prisoner is ineligible for such release under any other

provision of law.
“§ 4221. Training and research

“In addition to its other powers and duties under this
chapter, the National Board shall—

“(1) collect systematically the data obtained from
studies, research, and the empirical experience of puhliv
and private agencies concerning the parole process and
parolees;

“(2) disseminate pertinent data and studies to




individuals, ageneies, and organizations concerned with
the parole process and parolees;
“(3) publish data concerning the parole process

and parolees;

“(4) carry out programs of research to develop
effective classification systems through which to de-
.\t'l“r]u- I||(' VATIOnS 1.\'|Il"~ of tin.t'llili‘l'-. \\'lIH l'1'1|1]il‘l' l“l"
ferent stvles of supervision and the types of parole
officers who can provide them. and to develop theories
and practices which can be applied snceessfully to the
different types of parolees;

“(5) devise and conduct, in various geographical
loeations, seminars and workshops providing continning
studies for persons engaged in working directly with
]1.‘11’“1(1'*1

“(6) devise and conduet a training program of
short-termn  iustruction in the latest proven effective
methods of parole for parole personmel and other persons
conneeted with the parole process; and

“(7) develop technical training programs to aid in
the development of training programs within the several
States and within the State and loeal agencies and pri-
vate and public orgunizations which work with parolees,

“§ 4222, Annual report

“The National Board shall report ;l]iiell;:H"\' to cach
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House of Congress on the activities of the Board of Parole.
“8 4223. Applicability of Administrative Procedure Act

“(a) For purposes of the provisions of chapters 5 and 7
of title 5, other than sections H52 (a) (4), 554, HH5, 5H6,
557, 705, and 706 (2) (E) and (F), the Board of Parole
is an ‘agency’ as defined in such chapters.

“(b) For purposes of subsection (a) of this section,
section 553 (b) (3) (A) of title 5, relating to rule making,
shall be deemed not to include the phrase ‘general state-
ments of policy’.

“(¢) For purposes of section 701 (a) (1) of chapter 7

of title 5, judicial review of decisions of the National Board

made pursuant fo section 4216 (b) of this chapter is pre-

cluded.
“§ 4224, Definitions

“As used in this chapter—

“(a) The term ‘prisoner’” means a Federal prisoner
other than a jil\'t'll“l' delinquent or a committed ‘\'IIIIHE
offender.

“(b) The term ‘parolee” means any prisoner released
011 |-:|I’li|l' or deemed as if released on |-:|r'nln- under seetion
4164 (relating to mandatory release).”

CONFORMING AMENDMENTS
See. 102, (a) (1) Section 3105 of title 5, relatine to

;;Ip|mi||l||u-t|l_ of |||-::I'}I1:‘ CXAMINCTS, 18 amended by \11'iki||_g




out the period after “title” and inserting in lieu thereof , or
chapter 311 of title 18.7.

(2) Section 5314 of such title, United States Code,

relating to level 11T of the Executive Schedule, is amended

by adding at the end thereof the following new item:

“(58) Chairman, Board of Parole.”.

(3) Section 5108 (¢) (7) of such title, relating to
classification of positions at GS-16, 17, and 18, is amended
to read as follows:

“(7) the Attorney General, without regard to any
other provision of this section, may place a total of fen
positions of warden in the Bureau of Prisons;”.

(b) (1) Seetion 3655 of title 18, United States Code,
relating to duties of probation officers, is amended by strik-
ing out “Attorney General” in the last sentence and insert-
ing in lieu thereof “Board of Parole”.

(2) Section 3006A (a) of such title, relating to
choice of plan for adequate representation by counsel, is
amended by striking out “who is subject to revocation of
parole” and inserting in lieu thereof “who is a prisoner or
parolee entitled to representation under chapter 311 of this
title (relating to parole) ”

(3) Section 3006A (g) of such title, relating tfo
discretionary appointments of counsel, is amended by striking

out “subjeci to revocation of parole, in custouy as « material
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witness,” and inserting in lieu thereof “in custody as a ma-
terial witness”.

(4) Section 5005 of such title, relating to the Youth
Correction Division, is amended by striking out “Attorney
General” and inserting in lien thereof “Chairman of the
Board of Parole”.

(5) The second sentence of section H008 of such title,
relating to duties of probation officers, is amended hy strik-
ing out “Attorney General” and inserting in lieu thereof
“Chairman of the Board of Parole”.

(¢) Section 509 of title 28, United States Code, relating
to functions of the Attorney General, is amended hy—

(1) inserting “and” at the end of paragraph (2);
(2) striking out “and” at the end of paragraph
(3) ; and
(3) striking out paragraph (4).

(d) Clause (B) of section 504 (a) of the Labor-Man-

agement Reporting and Disclosure Act of 1959 (20 U.8.C.

504 (a) (B) ), relating to prohibition against certain persons
holding offices, is amended by striking out “of the United
States Department of Justice”.

(e) Section 406 (a) of part D of title I of the Omnibus
Crime Control and Safe Streets Act of 1968 (42 U.S.C.
3746 (a) ), relating to training, education, research, demon-

stration, and special grants, is amended by inserting imme-
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1“:ll'|'t‘\' after “Coommissioner of Edueation” the rt!“u\\'itlf_(l
“(and, with the Chairman of the Board of Parole with re-
spect to training and education regarding parole)”
EFFECTIVE DATE OF TITLE
See. 103, The amendments made by this title shall
il]l}l!_\'_

(a) to any person sentenced to a term of imprison-
ment at any time after one hundred and eighty days
after the date of the enactment of this Act, ;mll

(b) except as otherwise may be provided by rule
or regnlation ]rl‘l‘n'l‘i]:('d under section 104, to any
person sentenced to a termn of imprisonment at any time
prior to the date one hundred and cighty-one days after

the date of the enactiment of this Aet.

For any purpose other than a purpose specified in the pre-

ceding provigions of this section, the effective date of this
title shall be the date one hundred and eighty days after
the date of the enactment of this Act.
TRANSITIONAL RULES

Sec. 104, If, by reason of any computation of (1)
eligibility for parole, (2) time of entitlement to release on
parvole, (3) termination of the jurisdiction of the Board of
Parole, or {-I'} ]!:l]'il!:- '_‘mll] time, or !l.\ reason ol any other
cirenmstanees, the applieation of any amendment made by

thig title to any individual referred to m section 103 ()




is impracticable or does not carry out the purposes of this
title, the National Board of the Board of Parole established
under section 4201 of title 18, United States Code, as
amended by this title, may prescribe such transitional rules
and regulations to apply to such individual as may be fair,
equitable, and consistent with the purposes of this title.
TITLE II—GRANTS TO STATES
STATE PLANS
SEc. 201. Section 453 of part E of title I of the Ommilus
Crime Control and Safe Streets Act of 1968 (42 U.S.C.
3750h), relating to grants for correctional institutions and
facilities, 1s amended as follows:
(a) paragraph (4) of such section is amended by
striking out “offenders, and community-oriented pro-
grams for the supervision of parolees” and inserting in

lieu thereof “offenders”;

(b) paragraph (8) of such section is amended by

striking out “and” at the end thereof;

(c) paragraph (9) of such section is amended by
striking out the period at the end thereof and substi-
tuting ““; and”; and

(d) the following new paragraph is inscried im-
mediately after paragraph (9):

“(10) provides satisfactory emphasis on the devel-

opment and operation of community-oriented programs
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for the supervision of and assistance to parolees and
provides satisfactory assurances that the State parole
system shall include, to the extent feasible, the following
elements:

“(A) employment programs designed to en-
courage the proper reintegration of offenders into
the community; and

“(B) procedures designed to ensure equitable
and expeditions disposition of parole hearings. The
types of procedures which shall be implemented
under this subparagraph include:

“(i) periodic hearings at intervals of not
more than two years;

“(ii) personal appearance and testimony
of the prisoner at such hearings;

“(ii1) availability to the prisoner of any
file, report, or other document to be used at

such hearings, except to the extent that any

portion of such file, report, or other docu-

ment—
“(I) is not relevant,
“(IT) is a diagnostic opinion which
might seriously disrupt a program of re-

habilitation, or
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“(III) reveals sources of information
which may have been obtained on a

promise of confidentiality,
subject to the requirement that a finding (in-
cluding the reasons therefor) shall be made on
the record whenever such file, report, or other
document is not available for a reason provided
in clause (I), (II), or (III), and subject to
the requirement that the substance of any file,
report, or other document which is not avail-
able for a reason provided in clause (I1) or
(I1I) shall be available to the prisoner or his

representative except when the disclosure of

such substance would endanger the safety of

any person other than the prisoner;

“(iv) representation of the prisoner by
counsel or by another qualified individnal at
such hearing unless he intelligently waives such
representation; and

“(v) expeditious disposition of the case
and notification to the prisoner of such disposi-
tion, and in the case of denial of parole, a state-
ment, with particularity, of the grounds on

which such denial was based.
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“(C) the following minimum procedures with
respect to the revocation of a parolee for viola-
tion of his parole:
“(i) a hearing, at which the parolee shall
have the opportunity to be heard in person and
to present witnesses and documentary evidence;

“(ii) availability to the parolee of any
file, report, or other document to be used at
such hearings to the same extent as provided
under subparagraph (B) (iii) ;

“(iii) representation of the parolee by
counsel or by another qualified individual at
such hearing, unless he intelligently waives

such representation;

“(iv) opportunity for the parolee to con-

front and cross-examine adverse witnesses;
“(v) expeditious disposition of the case
and notification to the parolee of such dispo-
sition, including a statement, with particularity,
of the grounds on which such disposition is
based; and
“(vi) opportunity for appellate review,”
REGULATIONS
SEC. 202, Section 454 of part E of title I of the Omnibus

Crime Control and Safe Streets Act of 1968 (42 U.S.C.
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3750¢) is amended by inserting immediately after “Prisons”
the following: “ (or in the case of the requirements specified
in paragraph (10) of section 453, after consultation with

the Board of Parole) .
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IN THE HOUSE OF REPRESENTATIVES

Jaxuany 3, 1973

Mr. Robiso introduced the following bill; which was referred to the Com-
mittee on the Judieiary

A BILL

establish an independent and regionalized Federal Board of
Parole, to provide for fair and equitable parole procedures,

and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

That this Act may be cited as the “Parole Reorganization
Act of 1973,
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TITLE I—FEDERAL PAROLE SYSTEM
BOARD OF PAROLE ; PAROLE PROCEDURES, CONDITIONS, ETC.
Sec. 101. Chapter 311 of title 18 of the United States
Code (relating to parole) is amended to read as follows:

“Chapter 311.—PAROLE

“Bec.
#4201, Board of Parole; structure; membership; ete.
“4202. Powers and duties of National Board.
“4203. Powers and authority of Regional Boards.
“4204. Time of eligibility for release on parole.
“4205. Release on parole.
“4206. Factors taken into account ; information considered.
“4207. Parole determination hearing; time.
4908, Procedure of l::u'nh' determination hearing,
“4200. Conditions of parole.
“4210, Jurisdiction of Board of Parole.
“4211, Parole good time.
“ja12. |",;|['l_\ termination or release from conditions of pElT‘“h‘.
“4213. Aliens.
“4214. Parole modification and revoeation.
*4215. Parole modification and revocation procedures.
“4216. Appeals.
“4217. Fixing eligibility for parole at time of sentencing.
“4218. Young adult offenders.
44919, Warrants to retake Canal Zone ]::ll'u||- violators.
“4220. Certain prisoners not eligible for parole.
#4991, Training and research.
%4222, Annual report.
5. _\}r|}'|i|'uh'|]il_\' of Administrative Procedure Act.
224, Definitions.

“8 4201. Board of Parole; structure; membership; etc.

“(a) There is created, as an independent establish-
ment in the executive branch, a Board of Parole to consist
of a National Board and five Regional Boards.

“(b) The Board of Parole shall be appointed by the

President by and with the advice and consent of the Sen-

ate. To the extent feasible, the racial and ethnic composition




of the Federal prison population should be proportionately
reflected in the composition of the Board of Parole.

“(c¢) (1) The National Board shall be composed of
seven members. Except as provided in paragraphs (2) and
(5), members of the National Board shall be appointed for
terms of six years. No individual may serve as a member
of the National Board for any period of time in excess of
twelve years.

“(2) Of the members first appointed to the National
Board under this secticn—

“(A) one shall be appointed for a term of one year,

“(B) cne shall be appointed for a term of two years,

“(C) one shall be appointed for a term of three
years,

“(D) one shall be appointed for a term of four

years,

“(B) one shall be appointed for a term of five years,
and

“(F) two shall be appointed for terms of six years.

“(8) Each of the five Regional Boards shall be com-

posed of three members. Except as provided in paragraphs

(4) and (5), members of each Regional Board shall be ap-

pointed for terms of six years. No individual may serve as
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a member of one or more Regional Boards for any period
of time in excess of twelve years.
“(4) Of the members first appointed to two of the
five Regional Boards under this section—
“(A) one member of each of such two Boards
shall be appointed for a term of one year,
“(B) one member of each of such two Boards
shall be appointed for a term of three years, and
“(C) one member of each of such two Boards
shall be appointed for a term of five years.
Of the members first appointed to three of the five Regional
Boards under this section—
“(D) one member of each of such three Boards
shall be appointed for a term of two years,
“(E) one member of each of such three Boards
shall be appointed for a term of four years, and
“(F) one member of each of such three Boards
shall be appointed for a term of six years.
“(5) Any member of the Board of Parole appointed
to fill a vacancy occurring prior to the expiration of the

term for which his predecessor was appointed shall be ap-

pointed only for the remainder of such term. A member may

serve after the expiration of his term until his successor has
taken office.

“(d) The Presideut shall from time to time designate
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one of the members of the National Board te serve as Chair-
man of the Board of Parole and shall delegate to him the
necessary administrative duties and responsibilities. The
Chairman of the Board of Parole shall designate one of the
members of each Regional Board to serve as Chairman of
such Regional Board. The term of office of the Chairman of
the Board of Parole and of the Chairman of each Regional
Board shall be not less than two years but not more than
six years as specified at the time of designation as Chairman.
The Chairman of each Regional Board shall have such ad-
ministrative duties and responsibilities with respect to the
Regional Board as may be necessary to carry out the
purposes of this chapter.

“(e) Each Regional Board shall have such geographical
jurisdiction as the National Board may provide in order to
assure efficient administration,

“(f) The respective rates of pay for members of the

Board of Parole (other than the Chairman of the Board of

Parole) shall be equal to the maximum rate, as in effect

from time to time, for GS-17 of the General Schedule of
section 5332 of title 5. The rate of pay of the Chairman of
the Board of Parole shall be at the rate prescribed for level
1T of the Executive Schedule.

“g 4202. Powers and duties of National Board

“{a) The National Board shall have the power to—




“(1) establish general policies and rules for the
Board of Parole, including rules with respect to the
factors to be taken into account in determining whether
or not a prisoner should be released on parole;

“(2) conduct appellate review of determinations of
the Regional Boards as provided in section 4216;

“(3) appoint and fix the basic pay of personnel of
the Board of Parole (including not more than six hear-

ing examiners to be assigned to each Regional Board) ;

“(4) procure for the Board of Parole temporary

and intermittent services to the same extent as is an-
thorized by section 3109 (b) of title 5;

“(5) utilize, with their consent, the services,
equipment, personnel, information, and facilities of other
Federal, State, local, and private agencies and instru-
mentalities with or without reimbursement therefor;

“(6) without regard to section 3648 of the Revised
Statutes of the United States (31 U.S.C. 529), enter
into and perform such contracts, leases, cooperative
agreements, or other transactions as may be necessary
in the conduct of the functions of the Board of Parole,
with any public agency, or with any person, firm, asso-
ciation, corporation, educational institution, or nonprofit
organization ;

“(7) accept voluntary and uncompensated serv-
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ices, notwithstanding the provisions of section 3679
of the Revised Statutes of the United States (31
US.C. 665(b)) ;

“(8) request such information, data, and reports
from any Federal agency as the Board of Parole may
from time to time require and as may be produced
consistent with other law;

“(9) arrange with the head of any other Federal
agency for the performance by such agency of any
function of the Board of Parole, with or without reim-
bursement ;

“(10) request probation officers and other indi-
vidual: organizations, and public or private agencies
to perform such duties with respect to any parolee
as the National Board deems necessary for maintaining
proper supervision of and assistance to such parolees;
and so as to assure that no probation officers, individuals,
organizations or agencies shall bear excessive case loads;
and

“(11) (A) issue subpenas requiring the attendance
and testimony of witnesses and the production of any
evidence that relates to any matter with respect to
which the National Board or any Regional Board is

empowered to make a determination under this chap-

ter. Such attendance of witnesses and the production
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of evidence may be required from any place within the
United States at any designated place of hearing with-
in the United States.

“(B) If a person issued a subpena under para-
graph (A) refuses to obey such subpena or is guilty of
contumacy, any court of the United States within the
judicial district within which the hearing is conducted
or within the judicial district within which such person
is found or resides or transacts business may (upon ap-
plication by the National Board) order such person to
appear before the National Board or any Regional Board
to produce evidence or to give testimony touching the
matter under investigation. Any failure to obey such
order of the court may be punished by such court as a
contempt thereof.

“(C) The subpena of the Board of Parole shall be

served in the manner provided for subpenas issued by a

United States district court under the Federal Rules of
Civil Procedure for the United States district courts.
“(D) All process of any court to which applica-
tion may be made under this section may be served in
the judicial district wherein the person required to be
served resides or may be found.
“(E) For purposes of sections 6002 and 6004 of

this title (relating to immunity of witnesses) the Board
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of Parole shall be considered an agency of the United

States.

The National Board shall have such other powers and duties
and shall perform such other funciions as may be necessary
to carry out the purposes of this chapter or as may be pro-
vided under any other provision of law (including any pro-
vision of law which invests any powers or functions in the
Board of Parole) .

= fi\) 'l‘]ll' N.-ni..n:ul I'm;ll'll may l]‘.']l'L‘,.’:IEI' :III'\' 1!(!\\'l’l‘ or
function to any member or agent of the National Board and
may delegate to the Regional Boards such powers as may be
:ljrirl"illl'i:tlt‘ other than—

“(1) the power to appoint and fix the basic pay of
hearing examiners, and
“(2) the power to establish general |nlli|'i|<>. rules,

and factors under subsection (a) (1).

“(e) Upon the request of the National Board, each
Federal agency is anthorized and directed to make its sery-
ices, equipment, personnel, facilities, and information avail-
able to the greatest practicable extent to the Board of Pa-
role in the performing of its functions.

“(d) Execept as otherwise provided by law, any action

taken by the National Board shall be taken by a majority

vote of all individuals s':l!'l‘n-lﬁl}' holding office as members

of the National Board, and it shall maintain and make avail-
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able for public inspection a record of the final vote of each
member on statements of policy and interpretations adopted
by it.

“8 4203. Powers and authority of Regional Boards

“(a) The Regional Boards shall conduct such hearings
and perform such other functions and duties as may be pro-
vided under this chapter.

“(b) Except as otherwise provided by law, any action
taken by any Regional Board shall be taken by a majority
vote of all individuals eurrently holding office as members
of such Regional Board,

“(e) Except as otherwise provided by law, when
so authorized by a Regional Board, any member or
agent of the Regional Board may take any action which the
Regional Board is authorized to take.

“8 4204. Time of eligibility for release on parole

“(a) Whenever confined and serving a definite term or
terms of over one hundred and eighty days, a prisoner shall
be eligible for release on parole after serving one-third of
such term or terms or after serving ten years of a life sen-
tence or of a sentence of over thirty years.

“(b) (1) Any prisoner whose eligibility for release on

parole is fixed under clause (1) of section 4217 (a) at the

time of sentencing shall be eligible for release on parole

on a date as provided in that clause.
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“(2) The Regional Board shall determine the date of
eligibility of any prisoner sentenced under clause (2) of
section 4217 (a) . Such date shall be not later than sixty days
following the date preseribed by section 4207 (b) for the
prisoner’s initial parole determination hearing,
“(e¢) The Regional Board shall determine the date of

eligibility of any prisoner released on parole and subse-

quently reimprisoned. Such date shall be not later than sixty

days following the date prescribed by seetion 4207 (b) for
the [ll'i\'lllll'l".\' initial p:tl‘nit' determination |l{';|1'i!|;_’;.
“8 4205. Release on parole

“(a) The Regional Board shall release a prisoner
whose record shows that he has substantially observed the
rules of the institution in which he is confined on the date of
his eligibility for parole, unless the Regional Board deter-
“Ii]ll'.“ Tll?l! }|l' .\'}I“”]d not hi‘ |b(’]l‘-'|.\l‘|i 011 '?'H."l] ll:ll’t' t‘“ll one or
both of the 1'u|1n\\'in;,: reasons:

“(1) there is a reasonable probability that such
prisoner will not live and remain at liberty without
violating any criminal law ; or

“(2) there is a reasonable probability that such
release would be incompatible with the welfare of
society.

“(h) In the ease of any prisoner not earlier released

under subsection (a), except in the case of -']rl'l'i}|l rf;mgl-rmh
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offenders as defined in section 3575 (e) of this title, the
Regional Board shall release such prisoner on parole after
he has served two-thirds of his sentence, or after twenty
years in the case of a sentence of thirty years or
longer (including a life sentence), whichever is earlier,
nnless the Regional Board determines that hie should not he
so released heeanse there is a high likelihood ihat he will
engage in conduet violating any criminal law.

“(¢) When by reason of his training and response to
the programs of the Burcau of Drisons, it appears to the
Regional Board that there is a reasonable probability that
the prisoner will live and remain at liberty without violating
any criminal law, aud that his immediate release is not in-
compatible with the welfare of society, hut he is not yet
cligible for release on parole under section 4204, the Re-
gional Board in its diseretion may apply to the eourt impos-
ing sentence for a modification of his sentence in order to
make him so eligible. The court shall have jurisdiction to act
upon the application at any time and no hearing shall be

required.

“8 4206. Factors taken into account; information con-

sidered
“In making a determination under seetion 4205 (a) or
(b) (relating to release on parole) the Regional Board shall

fake info acconnt the factors estauliched by the National




Board under seetion 4202 (a) (1). and shall consider the
following mformation:

“(1) any reports and recommendations which the
staff of the facility in which such prisoner is confined
may make;

“(2) any official report of the prisoner’s prios
r"';”lETliI[ I'"'.'"l!il. i!!i'[lliﬁnf,:' H | rt']ml'[ or ;I'l't'nI'tl n‘,' l':li'“l']'
probation and parole experiences ;

“(3) any presentence investigation report;

4 {l] any recommendalion I't'_-_;ul'tlill;: the |rr]\.|[q¢-|',\-
parole made at the time of sentencing ln.'. the sentene-
ing udge; and

“(5) any reports of physical, mental, or psychi-
atrie examination of the offender.

The Regional Board shall also consider sueh additional
relevant information concerning the prisoner  (including
information submitted by the prisoner) as may be rea-
sonably available

“§ 4207. Parole determination hearing; time

“(a) Inmaking a determination under section 4205 (a)
(118 [||] {!'l'|:rlil|f to release on ii.‘n'll]l-} the !:{';_"Inu.w! Board
shall hold a hearing (referred to in this chapter as a ‘parole
determination [H'.-I"'I:"} unless it deternmines on the hasis

of thi [H:.uu.'.r'.l record that thi :l!"'mlu'r will b released

01l I»,;;'n!r r|!'\' lu'.‘ll.!r:'_: ~-l|:.:l ¢ |'1l:|1=1i'h't: 'l\ a I:;t!u‘l ‘If
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three individuals, all of whom shall be either members of
the Regional Board or hearing examiners, and a member

of the Regional Board shall preside. Such panel shall have

the authority to make the parole determination decision,

notwithstanding section 4203 (D).

“(b) In the case of any prisoner eligible for parole
on a date provided by section 4204, an initial parole deter-
mination hearing shall be held at a time prescribed by the
Regional Board. Whenever feasible, in the case of a prisoner
eligible for parole on a date provided by section 4204 (a) or
(b) (1), the time of such hearing shall be not later than
sixty days before such date of his eligibility for parole (as
provided by such section) . Whenever feasible, in the case of
a prisoner eligible for parole on a date provided by section
4204 (b) (2) or (c), the time of such hearing shall be not
later than ninety days following such prisoner’s imprison-
ment, or reimprisonment, as the case may be.

“(¢) In any ease in which release on parole is denied
or delayed at the prisoner’s parole determination hearing,
subsequent parole determination hearings shall be held not
less frequently than annually thereafter.

“8 4208. Procedure of parole determination hearing

“(a) Within a reasonable time prior to any prisoner’s

parole determination hearing, the Regional Board shall (1)

provide the prisoner with written notice of the time and place
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of the hearing, and (2) make available to the prisoner any
file or report or other document to be used in making its
determination.

“(b) Clause (2) of subsection (a) shall not apply to
any portion of any file, report, or other document which—

“(1) is not relevant to the determination of the

Regional Board;
“(2) is a diagnostic opinion which might seriously

disrupt a program of rehabilitation; or

“(3) reveals sources of information which may

have been obtained on a promise of confidentiality.
Whenever the Regional Board finds that this subsection ap-
plies to any portion of a file, report, or other document to be
used by it in making its determination, it shall state such
finding (including the reasons therefor) on the record and
shall provide the prisoner, or any representative of the pris-
oner referred to in subsection (e¢) (2), with written notice
of such finding (and reasons). The Regional Board shall
make available to the prisoner, or any representative of the
prisoner referred to in subsection (¢) (2), the substance of
any portion of any file, report, or other document not made
available by reason of paragraph (2) or (3) of this subsec-
tion, except when the disclosure of such substance would en-
danger, in the opinion of the Regional Board, the safety of

any person other than the prisoner.




“(e) (1) At any time prior to the parole determination
hearing, a prisoner may consult with his attorney, and by
mail (or otherwise as provided by the Regional Board)
with any person concerning such hearing.

“(2) The prisoner shall, if he chooses, be represented
at the parole determination hearing by an attorney, by an
employee of the Federal Bureau of Prisons, or by any other
qualified person, unless he intelligently waives such represen-
tation. Such attorney may be retained by the prisoner or
appointed pursuant to section 3006A of chapter 201,

“(d) The prisoner shall be allowed to appear and tes-
tify on his own behalf at the parole determination hearing.

“(e) A full and complete record of the parole determi-
nation hearing shall be kept, and not later than fourteen days
after the date of the hearing, the Regional Board shall (1)
notify ‘the prisoner in writing of its determination, (2)
furnish the prisoner with a written notice stating with par-
ticularity the grounds on which such determination was

based, including a summary of the evidence and information

supporting the fiading that the criteria provided in section

4205 were established as to the prisoner. When feasible, the
Regional Board shall advise the prisoner as to what steps, in
its opinion, he may take to correct the problems responsible
for his denial of release on parole, so as to enhanee his chance

of being released on parole.
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“8 4209. Conditions of parole
“(a) The Regional Board shall impose such condi-
tions of parole as it deems reasonably necessary to ensure
that the parolee will lead a law-abiding life or to assist him
in doing so. In every case the Regional Board shall impose
as a condition of parole that the parolee not commit any
criminal offense during his parole.

“(h) The Regional Board may require as a condition

of parole that the parolee reside in or participate in the

program of a residential community treatment center, or
similar public or private facility, for all or part of the
period of parole if the Attorney General (or director in
the case of such similar facility) certifies that adequate
treatment facilities, personnel, and programs are available.
In the case of a parolee who is an addiet within the meaning
of section 4251 (a) of this title, or a drug dependent person
within the meaning of section 2(q) of the Public Health
Service Act, the Regional Board may require as a condition
of parole that the parolee participate in the community super-
vision programs authorized by section 4255 of this title for
all or part of the period of parole. If the Attorney General
(or director, as the case may be) determines that a parolee’s
residence in a center, or participation in a program, should be
terminated heeause the parolee can derive no further signifi-

cant benefits from such residence or participation, or because
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his residence or participation adversely affects the rehabilita-

tion of other residents or participants, the Attorney General
(or director, as the case may he) shall so notify the Regional
Board, which shall thereupon make such other provision with
respect to the parolee as it deems appropriate. A parolee
residing in a residential community treatment center may
be required to pay such costs incident to residence as the
Regional Board deems appropriate.

“(e) In imposing conditions of parole, the Regional
Board shall consider the following:

“(1) there should be a reasonable relationship
between the condition imposed and both the prisoner’s
previous conduct and his present capabilities; and

“(2) the conditions should be sufficiently specific
to serve as a guide to supervision and conduet.

“(d) Upon release on parole, a prisoner shall he given
a certificate setting forth the conditions of his parole.
“8 4210. Jurisdiction of Board of Parole

“(a) Except as otherwise provided in this section, the
jurisdiction of the Board of Parole over the parolee shall
terminate no later than the date of the expiration of the
maximum term or terms for which he was sentenced, except
that such jurisdiction shall terminate at an earlier date—

“(1) to the extent parole good time is accrued

pursuant to section 4211, and
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“(2) to the extent provided under section 4164
(relating to mandatory release).
“(b) The parole of any parolee shall run concurrently
with any period of parole or probation under any other
Federal, State, or local sentence.

“(e) In the case of any parolee found by the Regional
Board to have intentionally refused or failed to respond to
any reasonable request, order, or warrant of the Regional
Board, the jurisdiction of the Board of Parole may be ex-
tended for a period equal to such period as the parolee so
refused or failed to respond.

“(d) In the case of any parolee imprisoned under any
other sentence, the jurisdiction of the Board of Parole may
be extended for a period equal to the period during which
such parolee was so imprisoned.

“(e) The parole of any prisoner sentenced before June
29, 1932, shall be for the remainder of the term or terms

specified in his sentence, less good time allowances provided

by sections 4161 through 4165 of this title.

“(f) Upon the termination of the jurisdiction of the

Board of Parole over any parolee, the Regional Board shall
issue a certificate of discharge to such parolee and to such
other agencies as it may determine.

“8 4211. Parole good time

“(a) Except as provided in subsection (b), the
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Regional Board shall allow each parolee whose record of
conduct shows that he has substantially observed the condi-
tions of his parole a deduction from his parole, computed as
follows:

“(1) five days for each month of parole, if the
maximum period for which he may be subject to the
jurisdiction of the Board of Parole, determined as of
the date of release on parole, is more than six months
but not more than one year;

“(2) six days for each month of parole, if such
maximum period is more than one year but less than
three years,

“(3) seven days for each month of parole, if such
maximum period is more than three years but less than
five years;

“(4) eight days for each month of parole, if such
maximum period is more than five years but less than
ten years;

“(5) ten days for each month, if such maximum
period is ten years or more.

“(b) Deductions from parole for good conduct may be
forfeited or withheld by the Regional Board pursuant to the
requirements of sections 4214 and 4215.

“(¢) Any deduction forfeited or withheld under the
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preceding subsection may be restored by the Regional Board
at any time.
“8 4212, Early termination or release from conditions of
parole

“Upon its own motion or upon petition of the parolee,
the Regional Board may terminate the jurisdiction of the
Board of Parole over a parolee prior to the termination of
such jurisdiction under section 4210, or the Regional
Board may release a parolee at any time from any condition
of parole imposed under section 4209.
“§ 4213, Aliens

“When an alien prisoner subject to deportation becomes
eligible for parole, the Regional Board may authorize his
release on condition that he be deported and remain outside
the United States. Such prisoner, when his parole becomes
effective, shall be delivered to the duly authorized immigra-
tion official for deportation.
“8 4214, Parole modification and revocation

“(a) Pursuant to the requirements of this section and
section 4215, the Regional Board may modify or revoke
the parole of any parolee at any time prior to the termina-
tion of the jurisdiction of the Board of Parole over the parolee.

“(b) No penalty or condition imposed pursuant to an

order of parole modification and no revocation of parole shall
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extend beyond the date of termination of the Board of
Parole’s jurisdiction over the parolee.

“(e) If a parolee has violated a condition of his parole
or if his assignment to a center, or similar facility, has been
terminated pursuant to seetion 4209 (b), the Regional Board
may modify his parole by ordering that—

“(1) parole supervision and reporting be intensi-
fied;

“(2) the parclee be required to conform to one or
more additional conditions of parcle imposed in ac-
cordance with the provisions of section 4209; and

“(3) parole good time allowed under section 4211
be forfeited or withheld.

“(d) In the case of any parclee convicted of a criminal

offense, or where otherwise warranted by the frequency or

seriousness of the parolee’s violation of the conditions of his
parole, the Regional Board may modify his parole as pro-
vided in subsection (¢) or may revoke his parole and return
him to the custody of the Attorney General.
“8 4215. Parole modification and revocation procedures
“(a) If, in the opinion of the Regional Board, there is
probable cause to believe that any parolee has violated a
condition of his parole, or there is probable cause to support

the termination of any parolee’s assignment to a center or




similar facility, or program, pursuant to section 4209 (b), the
Regional Board may—
“(1) order such parolee to appear before it; or
“(2) issue a warrant and retake the parolee as pro-
vided in this section.
In the case of any parolee charged with a eriminal offense,
such charge shall constitute probable cause under this sub-
section, but issuance of an order to appear and retaking of
the parolee may be suspended pending disposition of the
charge.
“(b) Any order or warrant issued under this section
shall provide the parolee with written notice of—
“1°) the conditions of parole he is alleged to have
violated;
“(2) the time, date, place, and circumstances of
the alleged violation;
“(3) the time, date, and place of the scheduled
hearing;
“(4) his rights under this chapter; and
“(5) the possible action which may be taken by
the Regional Board.

“(¢) Any order or warrant issued under this section

shall be issued as soon as practicable and by one or more




members of the Regional Board. Imprisonment in an insti-
tution shall not be deemed grounds for delay of such issuance.
“(d) Any officer of any Federal penal or correctional
institution, or any Federal officer authorized to serve crim-
inal process within the United States, to whom a warrant
issued under this section is delivered, shall execute such
warrant by taking such parolee and returning him to the
custody of the Regional Board, or to the custody of the
Attorney General if the Regional Board shall so direct.
“(e) A parolee retaken under this section may be re-
turned to the custody of the Attorney General and im-
prisoned if the Regional Board determines, after a pre-
liminary hearing, that there is substantial reason to believe
that the parolee will not appear for his hearing under sub-
section (g) when so ordered, or that he constitutes a dan-
ger to himself or to others. The preliminary hearing shall
be held as soon as possible following the retaking of the
parolee, and the parolee shall be advised of the charges
against him and shall be allowed to testify at such hearing.
“(f) Prior to the hearing conducted pursuant to sub-
section (g), the Regional Board may impose such interim
modifications of the conditions of parole as may be neces-

sary, without regard to the provisions of section 4209.

“(g) If any parolee ordered to appear before the

Regional Board or retaken by warrant under this section
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contests the allegation that he has violated a condition of his
parole or that his :Lﬂsiglllll{'lll to a center or program, or
similar facility, has been properly terminated under section
4209 (b), a hearing shall be held not later than 30 days
after—

“(1) issuance of the order, or

“(2) the date of retaking,
whichever is later. Such hearing shall be held at a place
reasonably near the location where the alleged violation of
parole, or termination of assignment to centers or similar
facility, or program occurred, and shall be conducted by at
least one member of the Regional Board. In the case of any
purolee imprisoned in an institution to whom an order is
issued, such hearing shall be conducted at such institution or
other site specified by the Regional Board at which the
parolee is allowed to appear. If the Regional Board finds by a
preponderance of the evidence that the parolee has vio-

lated a condition of his parole, or that a preponderance of

the evidence supports the termination of his assignment to

a center, or similar facility, it may modify or revoke his
parole as provided in section 4214.
“(h) The hearing conducted pursuant to subsection
(g) shall include the following procedures—
“(1) proper and timely opportunity for the parolee
to examine evidence against him;

“(2) representation by an attorney (retained by
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the parolee or appointed pursuant to section 3006A of
chapter 201) or such other qualified person as the
parolee shall retain, unless the parolee intelligently
waives such representation ;
“(3) opportunity for the parolee to appear and
testify on his own behalf;

“(4) opportunity for the parolee to compel the
appearance of witnesses and to confront and cross-
examine witnesses; and

“(5) maintenance of a full and complete record
of the hearing.

“(i) In the case of any parolee ordered to appear be-
fore the Regional Board or retaken by warrant under this
section who—

“(1) does not contest the allegation that he has vio-
lated a condition of his parole or that his assignment to

a center or similar facility, or program, has been properly

terminated under section 4209 (b) , or

“(2) has been adjudged guilty of a criminal of-
fense,

no hearing shall be held under subsection (g), but if the

parolee so requests, a hea ring shall be held under this subsec-

tion to determine the modification or revocation order to be
entered under section 4214, if any. Such hearing shall be

conducted by not less than one member of the Regional
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Board, and the parolee shall be allowed to appear and testify
n his own behalf.

‘() Net more than fourteen days following the hear-
ing nuder subseetion (g) or (i), the Regional Board shall
inform the parolee in writing of its finding and disposition
stating with particularity the reasons therefor.

“8§ 42:6. Appeals

“(a) A prisener who is denied release on parole under
section 4204 or whose parole has been revoked, or a parolee
whose parcle good time (allowed under section 4211) has
been forfeited or withheld, may appeal such action by sub-
mitting a notice of appeal not later than fifteen days after
receiving written notice of such action and by submitting
appeal papers not later than forty-five days after being so
informed. Such appeal shall be decided by no less than three
members of the National Board. The prisoner or parolee
shall be entitled to representation by an attorney (retained
by him or appointed pursuant to section 3006A of chapter
21) or such other qualified person as the prisoner or parolee
chall retain, unless he intelligently waives such representation.
The National Board shall decide the appeal within sixty
days after receipt of the appellant’s appeal papers and shall
inform the appellant in writing of its decision and the reasons

therefor.
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“(b) Whenever conditions of parole are imposed under
section 4209, or parole is modified pursuant to section 4214
(¢) (1) or (2), the parolee may appeal such conditions or
modification by submitting a notice of appeal not later than
fifteen days after receiving written notice of such conditions
or modification, and by submitting appeal papers not later
than forty-five days after being so informed. Such appeal
shall be decided by no less than two members of the Na-
tional Board, The National Board shall decide the appeal
within .~ixT}.' ||;|_\'.~; after rvm-]p! of the ;t}i[u'”;llﬂ's :1|:!n‘:li
papers and shall inform the appellant in writing of its de-
('iﬁi“l! }lll(l ”]!' reasons l}ll'f'i'fllr.
“§4217. Fixing eligibility for parole at time of sentenc-
ing
“(a) Upon entering a judgment of conviction, the court
having jurisdiction to impose sentence, when in i‘s opinion
the ends of justice and best interests of the public require that
the defendant be sentenced to imprisonment for a term ex-
ceeding one year, may (1) designate in the sentence of im-
prisonment imposed a minimam term at the expiration of
which the prisoner shall become eligible for parole, which
term may be less than, but shall not be more than, one-third
of the maximum sentence imposed by the court, or (2) the

court may fix the maximum sentence of imprisonment to be

served in which event the court may specify that the pris-




oner may become eligible for parole at such time as the
Regional Board may determine.

“(b) If the court desires more detailed information as
a hasis for determining the sentence to be imposed, the eourt
may commit the defendant to the custody of the Attorney
Gieneral, which commitment shall be deemed to be for the
maximum sentence of imprisonment preseribed by law, for
a study as described in subsection (c¢) hereof. The results of
such study, together with any recommendations which the
Director of the Burean of Prisons believes would be helpful
in determining the disposition of the case, shall be furnished
to the court within three months unless the court grants time,
not to exceed an additional three months, for further study.
After receiving such reports and recommendations, the conrt
may in its discretion: (1) place the prisoner on probation
as aunthorized by section 3651 of this title, or (2) affinn the
sentence of ilIll'I'i."“]l]IIt'llI n1'i'.[iu:1”_\' i!tllnmﬂ. or reduce the
sentence of imprisonment, and commit the offender under any
applicable provision of law. The term of the sentence shall
run from date of original commitment under this section,

“(e¢) Upon commitment of a prisoner sentenced to im-

prisonment under the provisions of subsection (a), the Di-

rector, under such regulations as the Attorney General may

prescribe, shall cause a complete study to be made of the

prisoner and shall furnish to the Board of Parole a summary
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report. together with any recommendations which in his
opinion would he helpful in determining the suitability of
the prisoner for parole. This report may include but shall not
be limited to data regarding the prisoner’s previous delin-
quency or ceriminal experience, pertinent cireumstances of his
social background, his capabilities, his mental and physical
health, and such other factors as may be considered perti-
nent. The Board of Parole may make such other investiga-
]illll Hb |1 |||”.\' ‘Il'l'”l ]ll'l'l'?‘\.“':ll“\" [I 5}1““ }ll.' 1]“‘ (I”i‘\- ”I‘ tlll'
varions probation oflicers and government bureans and agen-
cies to furnish the Board of Parole information concerning
‘lw I:I‘imnl'l'. :|1|c|. whenever not ir!n'ulnp:tllhll' with I}u- |Ju|rlic'-
interest, their views and recommendations with respect to
the parole disposition of his case.
“§ 4218. Young adult offenders

“In the case of a defendant who has attained his twenty-
second birthday but has not attained his twenty-sixth birth-
day at the time of convietion, if, after taking into con-
sideration the previous record of the defendant as to
delinquency or criminal experience, his social background,
capabilities, mental and physical health, and such other fac-
tors as may he considered pertinent, the court finds that
there are reasonable grounds to believe that the defendant

will benefit from the treatment provided under the Federal
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Youth Corrections Act (18 U.S.C., chap. 402) sentence
may be imposed pursuant to the provisions of such Act.
“8 4219. Warrants to retake Canal Zone parole violators

“An officer of a Federal penal or correctional institu-
tion, or a Federal officer authorized to serve criminal proe-
ess within the United States, to whom a warrant issued hy
the Governor of the Canal Zone for the retaking of a parole
violator is delivered, shall execute the warrant by taking
the prisoner and holding him for delivery to a representa-
tive of the Governor of the Canal Zone for return to the
Canal Zone.
“§ 4220. Certain prisoners not eligible for parole

"\u[hhl;{‘ in this i‘]ulph'l‘ shall be construed to ]nru\'i:lt‘

that any prisoner shall be eligible for release on parole if

such prisoner is ineligible for such release under any other
[11'11\'5\'10“ of law.
“§ 4221. Training and research

“In addition to its other powers and duties under this
chapter, the National Board shall—

“(1) collect systematically the data obtained from
studies, research, and the empirical experience of public
and private agencies concerning the parole process and
parolees;

“(9) disseminate pertinent data and studies to




individuals, agencies, and organizations concerned with
the parole process and parolees;

“(3) publish data concerning the parole process
and parolees;

“(4) carry out programs of research to develop
effeetive elassification svstems through which to de
seribe the various types of offenders who require dif-
ferent styles of supervision and the types of parole
officers who can provide them, aud to develop theories
and practices which ean he applied sneeessfully to the
different types of parolees;

“(5) devise and conduct, in various geographical
locations, seminars and workshops providing coutinning

]

studies for persons engaged in working directly with

]'.‘II'IIII'I'\' 4
“(6) devise and conduet a !l'.‘|i::il:_‘_" progran of
short-term ilrrl'lu"-.li'h n 11|ic- lntest proven !‘ﬂ-l'r'-"l\r

IJIn'[}IneL nl' [::1!'n|]|- l.1-|' 1.';:“']" !Il'l'\il'.':l!l"l ;1[|:1 1.]]::_ I !,u-]-ul_i»:

connected with (e '|r:|1't'ir Process ; and
“(7) develop fechnical training programs to aid in
the di \|'!n|[r|u|'t!.’ of treining Progranms within the several
States and ‘-‘ii}|;r| the State and I!-I":I] ::uu-r.rim and ]'l.l-
vate and I[l'||li'|1' |||"_f‘::|:i/.'|Ti~n|.- which \‘.nr]' \'.:=:| paroiees
“§ 4222, Annual report

|]II ,\.;:-!.l"!.nl [';'mt'r! shall report .th!'l;lH_\ to cach
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House of Congress on the activities of the Board of Parole.
“§ 4223. Applicability of Administrative Procedure Act

“(a) Lor purposes of the provisions of chapters 5 and 7
of title D, other than sections 552 (a) (4), 554, 535, 536,
5567, 705, and 706 (2) (E) and (), the Board of Parole
is an ‘agency’ as defined in such chapters.

“(b) For purposes of subsection (a) of this section,
section H53 (b) (3) (A) of title 5, relating to rule making,
shall be deemed not to include the phrase ‘general state-
ments of policy’.

“(¢) For purposes of section 701 (a) (1) of chapter 7
of title 5, judicial review of decisions of the National Board
made pursnant to section 4216 (b) of this chapter is pre-
cluded.

“§ 4224. Definitions
“As used in this chapter—

“(a) The term ‘prisoner’ means a Federal prisoner

other than a juvenile delinquent or a committed youth

offender.
“(bh) The term ‘parolee’ means any prisoner released
On |r:n‘=|lr or deemed as if released on [r:|1'1!|1' under section
4164 (relating to Til:]TIl]:IflIT‘\' release).”
CONFORMING AMeNDMeNTS
See. 102. (a) (1) Seetion 3105 of title 5, relating to

appointment of hearing examiners, is amended by striking
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out the period after “title” and inserting in lieu thereof . or
chapter 311 of title 18.”.

(2) Section 5314 of such title, United States Code,
relating to level III of the Executive Schedule, is amended
by adding at the end thereof the following new item:

“(58) Chairman, Board of Parole.”,

(3) Section 5108 (¢) (7) of such title, relating to
classification of positions at GS-16, 17, and 18, is amended
to read as follows:

“(7) the Attorney General, without regard to any
other provision of this section, may place a total of ten
positions of warden in the Burean of Prisons;”.

(b) (1) Seetion 3655 of title 18, United States Code,
relating to duties of probation officers, is amended by strik-
ing out “Attorney General” in the last sentence and insert-
ing in lieu thereof “Board of Parole”.

(2) Section 3006A (a) of such title, relating to
choice of plan for adequate representation by counsel, is

amended by striking out “who is subject to revoecation of

parole” and inserting in lieu thereof “who is a prisoner or

parolec enti!’ d to -epi_scntation under chapeer 311 o this
title (relating to parole) .

(3) Section 3006A (g) of such title, relating to
discretionary appointments of counsel, is amended by striking

out “subject to revocation of parole, in custody as a material




witness,” and inserting in lieu thereof “in custody as a ma-
terial witness”.

(4) Section 5005 of such title, relating to the Youth
Correction Division, is amended by striking out “Attorr.zy
Gteneral” and inserting in lien thereof “Chairman of the
Board of Parole”.

(5) The second sentence of section H008 of such title,

relating to duties of pmhn!inn'nf!'it'vr.-:, is amended by strik-

ing out “Attorney General” and inserting in lieu thereof
“Chairman of the Board of Parole”.

(e) Section 509 of title 28, United States Code, relating
to functions of the Attorney General, is amended by—

(1) inserting “and” at the end of paragraph (2);

(2) striking out “and” at the end of paragraph
(3); and

(3) striking out paragraph (4).

(d) Clause (B) of seetion 504 (a) of the Labor-Man-
agement Reporting and Disclosure Act of 1959 (29 U.S.C.
504 (a) (B) ), relating to prohibition against certain persons
holding offices, is amended by striking out “of the United
States Department of Justice”.

(e) Section 406 (a) of part D of title T of the Omnibus
Crime Control and Safe Streets Act of 1968 (42 U.S.C.
3746 (a) ), relating to training, education, research, demon-

stration, and special grants, is amended by inserting imme-




diately after “Commissioner of Education” the following :
“ (and, with the Chairman of the Board of Parole with re-
speet to training and education regarding parole)”
EFFECTIVE DATE OF TITLE
SEC. 103, The amendments made by this title shall
apply—

(a) to any person sentenced to a term of Imprison-
ment at any time after one hundred and eighty days
after the date of the enactment of this Act, and

[}J} except as otherwise 1y be }l]'i!\'11|1'll l;_\' rule
or regulation preseribed under section 104, to any
person senfenced to a terin of iin[lri-!rl:lm'llf al any e
prior to the date one hundred and eighty-one days after

the date of the enactment of this Aet.

For any purpose other than a purpose speeified in the pre-

ceding provisions of this section, the effective date of this
title shall be the date one hundred and cighty days after
the date of the enactment of this Act.
TRANSITIONAL RULES

Sec. 104. If, by reason of any ecomputation of (1)
(‘]ig]h”il‘\' for parole, (2) time of entitlement to release on
};:tl‘:l]l'. {:1} termination of the jlll'iﬂ“rl]uh of the Board of
Parole, or (4) parole good time, or by reason of any other
circnmstances, the applieation of any amendment made hy

this title to any individual referred to in section 105 (1)




is impracticable or does not carry out the purposes of this
title, the National Board of the Board of Parole established
under section 4201 of title 18, United States Code, as
amended by this title, may prescribe such transitional rules
and regulations to apply to such individual as may be fair,
equitable, and consistent with the purposes of this title.
TITLE 1I—GRANTS TO STATES
STATE PLANS

SEC. 201. Section 453 of part E of title I of the Omnibus
Crime Control and Safe Streets Act of 1968 (42 U.S.C.
3750b), relating to grants for correctional institutions and
facilities, is amended as follows:

(a) paragraph (4) of such section is amended by
striking out “offenders, and community-oriented pro-
grams for the supervision of parolees” and inserting in
lien thereof “offenders”;

(b) paragraph (8) of such section is amended by
striking out “and” at the end thereof;

(c) paragraph (9) of such section is amended by
striking out the period at the end thereof and substi-

tuting “; and”; and

(d) the following new paragraph is inserted im-

mediately after paragraph (9):
“(10) provides satisfactory emphasis on the devel-

opment and operation of community-oriented programs
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for the supervision of and assistance to parolees and
provides satisfactory assurances that the State parole
system shall include, to the extent feasible, the following

elements:

€@

(A) employment programs designed to en-

courage the proper reintegration of offenders into
the community; and

“(B) procedures designed to ensure equitable
and expeditious disposition of parole hearings. The
types of procedures which shall be implemented
under this subparagraph include:

“(i) periodic hearings at intervals of not
more than two years;

“(ii) personal appearance and testimony
of the prisoner at such hearings;

“(iii) availability to the prisoner of any
file, report, or other document to be used at
such hearings, except to the extent that any
portion of such file, report, or other docu-
ment—

“(I) is not relevant,
“(II) is a diagnostic opinion which
might seriously disrupt a program of re-

habilitation, or
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“(III) reveals sources of information

which may have been obtained on a

promise of confidentiality,
subject to the requirement that a finding (in-
cluding the reasons therefor) shall be made on
the record whenever such file, report, or other
document is not available for a reason provided
in clause (I), (II), or (III), and subject to
the requirement that the substance of any file,
report, or other document which is not avail-
able for a reason provided in clause (II) or
(III) shall be available to the prisoner or his
representative except when the disclosure of
such substance would endanger the safety of
any person other than the prisoner;

“(iv) representation of the prisoner by
counsel or by another qualified individual at
such hearing unless he intelligently waives such
representation; and

“(v) expeditious disposition of the case
and notification to the prisoner of such disposi-
tion, and in the case of denial of parole, a state-
ment, with particularity, of the grounds on

which such denial was based.




“(C) the following minimum procedures with
respect to the revocation of a parolee for viola-
tion of his parole:

“(i) a hearing, at which the parolee shall
have the opportunity to be heard in person and
to present witnesses and documentary evidence;

“(ii) availability to the parolee of any
file, report, or other document to be used at
such hearings to the same extent as provided
under subparagraph (B) (iii) ;

“(iii) representation of the parolee by
counsel or by another qualified individual at
such hearing, unless he intelligently waives

such representation;

“(iv) opportunity for the parolee to con-

front and cross-examine adverse witnesses;
“(v) expeditious disposition of the case
and notification to the parolee of such dispo-
sition, including a statement, with particularity,
of the grounds on which such disposition is

based; and
“(vi) opportunity for appellate review.”
REGULATIONS

SeC. 202. Section 454 of part E of title I of the Omnibus
Crime Control and Safe Streets Act of 1968 (42 U.S.C.
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3750¢) is amended by inserting immediately after “Prisons”

the following: “ (or in the case of the requirements specified

in paragraph (10) of section 453, after consultation with

the Board of ]).'Il‘ult')
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IN THE HOUSE OF REPRESENTATIVES
Jaxvany 15, 1973

- Kasrexseier { for himself. Mr. Mazzorn, Me. Mrerenenn of Marylond, nod
Ms, Apzua) introduced the following bill : which was referred to the Com
mittee on the Judiciary

A BILL

establish an independent and regionalized Federal Board of
Parole, to provide for fair and equitable parole procedures,
and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Parole Reorganization
Act of 19737,

TABLE OF CONTENTS

TITLE I—-FEDERAL PAROLE SYSTEM

. 101. Board of Parole; parole procedures, conditions, efe.
e, 102, Conforming amendments
ec. 103. Effective date of title,
104. Transitional rules,

TITLE II—GRANTS TO STATES
Sec. 201. State plans.

sec. 202, Regulations.

IO




9
TITLE I—FEDERAL PAROLE SYSTEM
BOARD OF PAROLE; PAROLE PROCEDURES, CONDITIONS, ETC.

Sec. 101, Chapter 311 of title 18 of the United States
(lode (relating to parole) is amended to read as follows:

“Chapter 311.—PAROLE

“SBec.

%4901, Board of Parole; structure; uu‘-mh.‘r\hip: ete.
“4902. Powers and duties of National Board,

“4903. Powers and authority of Regional Boards.

“4904. Time of eligibility for release on parole.

#4205. Release on parole.

#4006, Factors taken into account ; information considered.
“4207. Parole determination hearing; time.

“4908. Procedure of parole determination hearing.
w4200, Conditions of parole.

w4910, Jurisdiction of Board of Parole.

“4211, PParole good time.

. Early termination or release from conditions of parole.
*4213. Aliens.
%4914, Parole modification and revoeation.
“io1h. |';|[:|‘1:1|- maodification and revocation Erl'la'l'tllln':i.
%4916, Appeals.
#4917, Fixingeligibility for parole at time of sentencing.
4018, Young adult offenders.
4019, Warrants to retake Canal Zone ]u:n‘n]{' violators.

20. Certain prisoners not eligible for parole.

. Training and research.

. Annual report.
w4923, Applicability of Administrative Procedure Act.
“4994, Definitions.

“8 4201. Board of Parole; structure; membership; etc.
“(a) There is created, as an independent establish-
ment in the executive branch, a Board of Parole to consist
of & National Board and five Regional Boards.
“(b) The Board of Parole shall be appointed by the
President by and with the advice and consent of the Sen-

ate. To the extent feasible, the racial and ethnic composition




of the Federal prison population should be proportionately
reflected in the composition of the Board of Parole.

“(e) (1) The National Board shall be composed of
seven members. Except as provided in paragraphs (2) and
(5), members of the National Board shall be appointed for
terms of six years. No individual may serve as a member
of the National Board for any period of time in excess of
twelve years.

“(2) Of the members first appointed to the National
Board under this section—

“(A) one shall be appointed for a term of one year,

“(B) one shall be appointed for a term of two years,

“(C) one shall be appointed for a term of three
years,

“(D) one shall be appointed for a term of four
years,

“(E) one shall be appointed for a term of five years,
and

“(F) two shall be appointed for terms of six years.
“(3) Each of the five Regional Boards shall be com-

posed of three members. Except as provided in paragraphs

(4) and (5), members of each Regional Board shall be ap-

pointed for terms of six years. No individual may serve as
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a member of one or more Regional Boards for any period
of time in excess of twelve years.
“(4) Of the members first appointed to two of the
five Regional Boards under this section—
“(A) one member of each of such two Boards
shall be appointed for a term of one year,
“(B) one member of each of such two Boards
shall be appointed for a term of three years, and
“(C) one member of each of such two Boards
shall be appointed for a term of five years.
Of the members first appointed to three of the five Regional
Boards under this section—
“(D) one member of each of such three Boards
shall be appointed for a term of two years,
“(E) one member of each of such three Boards
shall be appointed for a term of four years, and
“(F) one member of each of such three Boards
shall be appointed for a term of six years.
“(5) Any member of the Board of Parole appointed

to fill a vacancy occurring prior to the expiration of the

term for which his predecessor was appointed shall be ap-

pointed only for the remainder of such term. A member may
serve after the expiration of his term until his successor has
taken office.

“(d) The President shall from time to time designate
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one of the members of the National Board to serve as Chair-
man of the Board of Parole and shall delegate to him the
necessary administrative datics and responsibilities. The
Chairman of the Board of Parole shall designate one of the
members of each Regional Board to serve as Chairman of
such Regional Board. The term of office of the Chairman of
the Board of Parole and of the Chairman of each Regional
Board shall be not less than two years but not more than
six years as specified at the time of designation as Chairman.
The Chairman of each Regional Board shall have such ad-
ministrative duties and responsibilities with respect to the
Regional Board as may be necessary to carry out the
purposes of this chapter.

“(e) Each Regional Board shall have such geographical

j!ll‘.l.\‘ll.ll'ﬁilll as the National Board may pl‘U\'Mt‘ in order to

assure eflicient administration,

“(f) The respective rates of pay for members of the
Board of Parole (other than the Chairman of the Board of
Parole) shall be equal to the maximum rate, as in effect
from time to time, for GS-17 of the General Schedule of
section 5332 of title 5. The rate of pay of the Chairman of
the Board of Parole shall be at the rate preseribed for level
11 of the Executive Schedule.

“8 4202. Powers and duties of National Board

“(a) The Nat'onal Board shall bave the power to—




“(1) establish general policies and rules for the
Board of Parole, including rules with respeet to the
factors to be taken into aceount in determining whether
or not a prisoner should be released on parole;

“(2) conduct appellate review of determinations of
the Regional Boards as provided in section 4216;

“(3) appoint and fix the basic pay of personnel of
the Board of Parole (including not more than six hear-
ing examiners to be assigned to each Regional Board) ;

“(4) procure for the Board of Parole temporary
and intermittent services to the same extent as is au-
thorized h_\' section 3109 (b) of title 5:

“(5) nutilize, with their consent, the services,
equipment, personnel, information, and facilities of other
Federal, State, local, and private agencies and instru-
mentalities with or without reimbursement therefor;

“(6) without regard to section 3648 of the Revised

Statutes of the United States (31 [1.8.C. 529), enter

into and perform such contracts, leases, cooperative

agreements, or other transactions as may be necessary
in the conduct of the functions of the Board of Parole,
with any public agency, or with any person, firm, asso-
ciation, corporation, educational institution, or nonprofit

organization ;

“(7) accept voluntary and uncompensated serv-
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ices, notwithstanding the provisions of section 3679
of the Revised Statutes of the United States (31
UI.5.C. 665(b));

‘(8) request such information, data, and reports

from any Federal agency as the Board of Parole may

from time to time require and as may be produced
consistent with other law;

“(9) arrange with the head of any other Federal
agency for the performance by such agency of any
function of the Board of Parole, with or without reim-
bursement ;

“(10) request probation officers and other indi-
viduals, organizations, and public or private agencies
to pl‘t'fnl‘lll such duties with respect to any }l:n'n]t'e'
as the National Board deems necessary for maintaining
proper supervision of and assistance to such parolees;
and so as to assure that no probation officers, individuals,
Hl‘,l_f.'nli?,:llinlh or il}_{(’lll'il'.‘\ .‘\}I:I” 1!1‘:”‘ l’Xl'l’?‘i‘-i\'(’ case 1!\;“1.\:
and

“(11) (A) issue subpenas requiring the attendance
and testimony of witnesses and the production of any
evidence that relates to any matter with respect to
which the National Board or any Regional Board is
empowered to make a determination under this chap-

ter. Such attendance of witnesses and the production
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a
of evidence may be required from any place within the
United States at any designated place of hearing with-
in the United States,

“(B) If a person issued a subpena under para-
graph (A) refuses to ebey such subpena or is guilty of
contumacy, any court of the Unmited States within the
judicial district within which the hearing is conducted
or within the judicial distriet within which such person
is found or resides or transacts business may (upon ap-
plication by the National Board) order such person to
appear before the National Board or any Regional Board
Lo lll'llllllt't' evidence or to give Il‘s[ilimll_\' Tuill'hill;{ the
matter under investigation. Any failure to obey such
order of the eourt may be punished by such court as a
l-nllll-m;-t-T|lt'rt'of.

“(0) The subpena of the Board of Parole shall be
served in the manner provided for subpenas issued by a
United States district court under the Federal Rules of
Civil Procedure for the United States district courts.

“(D) All process of any court to which applica-
tion may be made under this section may be served in
the judicial district wherein the person required to be
served resides or may be found.

“(IE) For purposes ol sections 6002 and 6004 of

this title (relating to immunity of witnesses) the Board




of Parole shall be considered an agency of the United

States.

The National Board shall have such other powers and duties
and shall perform such other functions as may be necessary
to carry out the purposes of this l'}l:l|lT|'|‘ or as may be pro-
vided under any other provision of law (including any pro-
vision of law which invests any powers or funetions in the
Board of Parole) .

“(b) The National Board may delegate any power or
function to any member or agent of the National Board and
may delegate to the Regional Boards such powers as may be
appropriate other than—

“(1) the power to appoint and fix the basic pay of
hearing examiners, and
“(2) the power to establish general policies, rules,

and factors under subsection (a) (1).

“(c) Upon the request of the National Board, each
Federal agency is authorized and directed to make its sery-
ices, equipment, personnel, facilities, and information avail-
able to the greatest practicable extent to the Board of Pa-
role in the performing of its functions,

“(d) Except as otherwise provided by law, any action

taken by the National Board shall be taken lr_\' 0 |J|:1jur'il_\'

vote of all individuals currently holding office as members

of the National Board, and it shall maintain and make avail-
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able for public inspection a record of the final vote of each
member on statements of policy and interpretations adopted
by it.

“§ 4203. Powers and authority of Regional Boards

“(a) The Regional Boards shall conduet such hearings
and perform such other funetions and duties as may be pro-
vided under this chapter,

“(b) Except as otherwise provided by law, any action
taken by any Regional Board shall be taken by a majority
vote of all individuals enrrently holding office as members
of such Regional Board.

=he) I':,\('l'lll as otherwise provided by law, when
so anthorized by a Regional Board, any member or
agent of the Regional Board may take any action which the
Regional Board is authorized to take.

“8 4204. Time of eligibility for release on parole

“(a) Whenever confined and serving a definite term or
terms of over one hundred and eighty days, a prisoner shall
be eligible for release on parole after serving one-third of
such term or terms or after serving ten vears of a life sen-
tence or of a sentence of over thirty years.

“(b) (1) Any prisoner whose eligibility for release on
parole is fixed under clause (1) of seetion 4217 (a) at the
time of sentencing shall be eligible for release on parole

on a date as provided in that clause,
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“(2) The Regional Board shall determine the date of

eligibility of any prisoner sentenced under clause (2) of

section 4217 (a) . Such date shall be not later than sixty days
following the date preseribed by section 4207 (b) for the
prisoner’s initial parole determination hearing,

“(¢) The Regional Board shall determine the date of
eligibility of any prisoner released on parole and subse-
quently reimprisoned. Such date shall be not later than sixty
days following the date prescribed by scetion 4207 (b) for
the ]l[‘i.\'ullul"s initial p;ll‘nh' determination lw:n'il:;::

“8 4205. Release on parole

“(a) The Regional Board shall release a prisoner
whose record shows that he has substantially observed the
rules of the institution in which he is confined on the date of
his eligibility for parole, unless the Regional Board deter-
mines that he should not be released on such date for one or
both of the following reasons:

“(1) there is a reasonable probability that such
prisoner will not live and remain at liberty without
violating any eriminal law; or

“(2) there is a reasonable probability that such
release would be incompatible with the welfare of
society.

“(b) In the case of any prisoner n i earlier released

25~ under subsection (a), except in the ecase of special dangerons

P
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offenders as defined in section 3575 (e) of this title, the
Regional Board shall relcase such prisoner on parole after
he has served two-thirds of his sentence, or after [“‘l‘!ll)‘
years in the case of a sentence of thirty years or
longer (including a life sentence), whichever is earlier,
unless the Regional Board determines that he shonld not he
g0 released beeanse there is a high likelihood that he will
engage in condnet violating any eriminal law.,

“(e) When by reason of his training and response to
the programs of the Bureaw of Prisons, it appears to the
tegional Board that there is a reasonable probability that
the prisoner will live and remain at liberty without violating
any eriminal law, and that his immediate release is not in-
compatible with the welfare of society, but he is not yet
eligible for release on parole under scetion 4204, the Re-
gional Board in its discretion may apply to the court impos-
ing sentence for a modification of his sentence in order to
make him so eligible. The court shall have jurisdiction to act
upon the application at any time and no hearing shall be
required.

“§ 4206. Factors taken into account; information con-
sidered

“In making a determination under section 4205 (a) or
(b) (relating to release on parole) the Regional Board shall

take into acconmt the factors established by the National
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Board under section 4202 (a) (1), and shall consider the
following information:

“(1) any reports and recommendations which the
staff of the facility in which such prisoner is confined
may make;

“(2) any official report of the prisoner’s prior

criminal record, including a report or record of earlier

probation and parole experiences;

“(3) any presentence investigation report;
“(4) any recommendation regarding the prisoner’s
parole made at the time of sentencing by the sentenc-
ing judge; and
“(5) any reports of physical, mental, or psychi-
atric examination of the offender.
The Regional Board shall also consider such additional
relevant information concerning the prisoner (including
information submitted by the prisoner) as may be rea-
sonably available.
“8 4207. Parole determination hearing; time

“(a) In making a determination under section 4205 (a)
or (b) (relating to release on parole) the Regional Board
shall hold a hearing (referred fo in this chapter as a ‘parole
determination hearing’) unless it determines on the basis
of the prisoner’s record that the prisoner will be released

on parole. The hearing shall be conducted by a panel of




three individuals, all of whom shall be either members of
the Regional Board or hearing examiners, and a member
of the Regional Board shall preside. Such panel shall have
the authority to make the parole determination decision,
notwithstanding section 4203 (b).

“(b) In the case of any prisoner eligible for parole
on a date provided by section 4204, an initial parole deter-
mination hearing shall be held at a time prescribed by the
Regional Board. Whenever feasible, in the case of a prisoner
eligible for parole on a date provided by section 4204 (a) or
(b) (1), the time of such hearing shall be not later than
sixty days before such date of his eligibility for parole (as
provided by such section) . Whenever feasible, in the case of
a prisoner eligible for parole on a date provided by section
4204 (b) (2) or (¢), the time of such hearing shall be not
later than ninety days following such prisoner’s imprison-
ment, or reimprisonment, as the case may be.

“(c¢) In any case in which release on parole 1s denied

or ‘:l‘].‘l_\'l'li at the ]ll"lmnvl".\ ]1:!;'1:]1- determination 1|l':l|'il|;_".

subsequent parole determination hearings shall be held not
less frequently than anmually thereafter.
“§ 4208. Procedure of parole determination hearing

“(a) Within a reasonable time prior to any prisoner’s
parole determination hearing, the Regional Board shall (1)

provide the prisoner with written notice of the time and place




of the hearing, and (2) make available to the prisoner any
file or report or other document to be used in making its
determination.
“(b) Clause (2) of subsection (a) shall not apply to
any portion of any file, report, or other document which—
“(1) is not relevant to the determination of the
Regional Board;
“(2) is a diagnostic opinion which might seriously
disrupt a program of rehabilitation; or
“(3) reveals sources of information which may
have been obtained on a promise of confidentiality.
Whenever the Regional Board finds that this subsection ap-

plies to any portion of a file, report, or other document to be

used by it in making its defermination, it shall state such

finding (including the reasons therefor) on the record and
shall provide the prisoner, or any representative of the pris-
oner referred to in subsection (¢) (2), with written notice
of such finding (and reasons). The Regional Board shall
make available to the prisoner, or any representative of the
prisoner referred to in subsection (¢) (2), the substance of
any portion of any file, report, or other document not made
available by reason of paragraph (2) or (3) of this subsee-
tion, except when the disclosure of such substance would en-
danger, in the opinion of the Regional Board, the safety of

any person other than the prisoner.
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“(e) (1) At any time prior to the parole determination
hearing, a prisoner may consult with his attorney, and by
mail (or otherwise as provided by the Regional Board)
with any person concerning such hearing.

“(2) The prisoner shall, if he chooses, be represented
at the parole determination hearing by an attorney, by an
employee of the Federal Bureau of Prisons, or by any other
qualified person, unless he intelligently waives such represen-
tation. Such attorney may be retained by the prisoner or
appointed pursuant ‘to section 3006A of chapter 201.

“(d) The prisoner shall be allowed to appear and tes-
tify on his own behalf at the parole determination hearing.

“(e) A full and complete record of the parole determi-
nation hearing shall be kept, and not later than fourteen days
after the date of the hearing, the Regional Board shall (1)
notify the prisoner in writing of its determination, (2)
furnish the prisoner with a written notice stating with par-
ticularity the grounds on which such determination was
based, inclnding a summary of the evidence and information
supporting the finding that the criteria provided in section
4205 were established as to the prisoner. When feasible, the

tegional Board shall advise the prisoner as to what steps, in

its opinion, he may take to correct the problems responsible

for his denial of release on parole, so as to enhance his chance

of being released on parole.
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“§ 4209. Conditions of parole

“(a) The Regional Board shall impose such condi-
tions of parole as it deems reasonably necessary to ensure
that the parolee will lead a law-abiding life or to assist him
in doing so. In every case the Regional Board shall impose
as a condition of parole that the parolee not commit any
criminal offense during his parole.

“(h) The Regional Board may require as a condition
of p:il‘l-](' that the ]T:ll'lllll‘l'. reside in or [ml‘Til"l]ulll' in the
program of a residential community treatment center, or
similar public or private facility, for all or part of the
period of parole if the Attorney General (or director in
the case of such similar facility) certifies that adequate

treatment facilities, personnel, and programs are available.

In the case of a parolee who is an addiet within the meaning

of section 4251 (a) of this title, or a drog dependent person
within the meaning of section 2 (q) of the Public Iealtl
Serviee Aet, the Regional Board may require as a condition
nf]nl!'nll' that the {I:iI'I!II‘I' pa r'l"lt-i}-:ltl- in the ('(lIIIIIIIIHil‘\' super-
vision programs authorized by seetion 4255 of this title for
all or part of the period of parole. If the Attorney General
(or director, as the case may be) determines that a |r:1ruf:-l-’.-=
residence in a center, or participation in a program, should be
terminated heeause the parolee can derive no further signifi-

cant benefits from such residence or participation, or becanse




his residence or |l:1r'l;l'i|r:il'l'lll Jlrl\'i‘I"‘t‘I‘\ affects the rehabilita
tion of other residents or participants, the Attorney General
(or direcior, as the case may be) shall so notify the Regional
Board, which shall l]!i'l'mlpn!l make such other ]!T'ul\'i\lrlil with
respeet to the [r.‘ll'il[l'l' as it deems :IEJ}II'(I]iI'i:IEl‘. A Il.‘!]'rlii‘l'
I'r‘illih;{ in a residential :'nrnri:iin'll_\' treatment center may
he required to pay such costs incident to residence as the
Regional Board deems appropriate.

“(e) In imposing conditions of parole, the Regional
Board shall consider the following:

“(1) there should be a reasonable relationship
between the condition imposed and both the prisoner’s
previons conduct and his present capabilities; and

“(2) the conditions should be sufliciently speeific
to serve as a guide to supervision and conduet.

“(d) Upon release on parole, a prisoner shall be given
a cerfifieate setting forth the conditions of his parole.
“§ 4210. Jurisdiction of Board of Parole

“(a) Except as otherwise provided in this section, the

jurisdietion of the Board of Parole over the parolee shall

terminate no later than the date of the l-tlli!‘:ltiun of the

maximum term or terms for which he was sentenced, except

that such jurisdiction shall terminate at an earlier date
“(1) to the extent parole good time is accrued

pursuant fo section 4211, and
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“(2) to the extent provided under section 4164

(relating to mandatory release).

“(b) The parole of any parolee shall run concurrently
with any period of parole or probation under any other
Federal, State, or local sentence.

“(¢) In the case of any parolee found by the Regional

Board to have intentionally refused or failed to respond to
any reasonable request, order, or warrant of the Regional
Board, the jurisdiction of the Board of Parole may be ex-
tended for a period equal to such period as the parolee so
refused or failed to respond.
“(d) In the case of any parolee imprisoned under any
other sentence, the jurisdiction of the Board of Parole may
be extended for a period equal to the period during which
such parolee was so imprisoned.

“(e) The parole of any prisoner sentenced before June
29, 1932, shall be for the remainder of the term or terms
specified in his sentence, less good time allowances provided
by sections 4161 through 4165 of this title.

“(f) Upon the termination of the jurisdiction of the
Board of Parole over any parolee, the Regional Board shall
issue a certificate of discharge to such parolee and to such
other agencies as it may determine.

“84211. Parole good time

“(a) Except as provided in subsection (b), the
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Regional Board shall allow each parolee whose record of
conduct shows that he has substantially observed the condi-
tions of his parole a deduction from his parole, computed as

runtl\\’.‘-l :

“(1) five days for each month of parole, if the
maximum period for which he may be subject to the
jurisdiction of the Board of Parole, determined as of
the date of release on parole, is more than six months
but not more than one year;

“(2) six days for each month of parole, if such
maximum period is more than one year but less than
three years;

“(3) seven days for each month of parole, if such
maximum period is more than three years but less than
five years;

“(4) eight days for each month of parole, if such
maximum period is more than five years but less than
ten years;

“(5) ten days for each month, if such maximumn

|'}|‘l‘ind 18 ten years or more.

“(b) Deductions from parole for good conduct may be

forfeited or withheld by the Regional Board pursuant to the
requirements of sections 4214 and 4215.

“(e) Any deduction forfeited or withheld under the
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preceding subsection may be restored by the Regional Board
at any time.
“§ 4212. Early termination or release from conditions of
parole

“Upon its own motion or upon petition of the parolee,
the Regional Board may terminate the jurisdiction of the
Board of Parole over a parolee prior to the termination of
such jurisdiction under section 4210, or the Regional
Board may release a parolee at any time from any condition
of parole imposed under section 4209.

“§ 4213, Aliens

“When an alien prisoner subject to deportation becomes

eligible for parole, the Regional Board may authorize his
release on condition that he be deported and remain outside
the United States. Such prisoner, when his parole becomes
effective, shall be delivered to the duly authorized immigra-
tion official for deportation.
“8 4214. Parole modification and revocation
“(a) Pursuant to the requirements of this section and
section 4215, the Regional Board may modify or revoke
the parole of any parolee at any time prior to the termina-
tion of the jurisdiction of the Board of Parole over the parolee.
“(b) No penalty or condition imposed pursuant to an

order of parole modification and no revocation of parole shall




extend beyond the date of termination of the Board of
Parole’s jurisdiction over the parolee.

“(c) If a parolee has violated a condition of his parole
or if his assignment to a center, or similar facility, has been
terminated pursuant to section 4209 (b), the Regional Board
may modify his parole by ordering that—

“(1) parole supervision and reporting be intensi-
fied;

“(2) the parolee be required to conform to one or
more additional conditions of parole imposed in ac-
cordance with the provisions of section 4209; and

“(3) parole good time allowed under section 4211
be forfeited or withheld.

“(d) In the case of any parolee convicted of a criminal
offense, or where otherwise warranted by the frequency or
seriousness of the parolee’s violation of the conditions of his
parole, the Regional Board may modify his parole as pro-
vided in subsection (e¢) or may revoke his parole and return
him to the custody of the Attorney General.

“§ 4215. Parole modification and revocation procedures

“(a) If, in the opinion of the Regional Board, there is

probable cause to believe that any parolee has violated a

condition of his parole, or there is probable cause to support

the termination of any parolee’s assignment to a center, or




similar facility, or program, pursuant to section 4209 (h),
the Regional Board may—
“(1) order such parolee to appear before it; or
“(2) issue a warrant and retake the parolee as pro-

vided in this section.
In the case of any parolee charged with a criminal offense,
such charge shall constitute probable cause under this sub-
section, but issuance of an order to appear and retaking of
the parolee may be suspended pending disposition of the
charge.

“(b) Any order or warrant issued under this section
shall provide the parolee with written notice of—
“(1) the conditions of parole he is alleged to have
violated ;

“(2) the time, date, place, and circumstances of
the alleged violation;

“(3) the time, date, and place of the scheduled
hearing ;
“(4) his rights under this chapter; and

“(5) the possible action which may be taken by
the Regional Board.

“(¢) Any order or warrant issued under this section

shall be issued as soon as practicable and by one or more




members of the Regional Board. Tmprisonment in an insti-
tution shall not be deemed grounds for delay of such issuance.

“(d) Any officer of any Federal penal or t-urrm:linn_ul

institution, or any Federal officer authorized to serve erim-

inal process within the United States, to whom a warrant
issued under this section is delivered, shall execute such
warrant by taking such parolee and returning him to the
custody of the Regional Board, or to the custody of the
Attorney (eneral if the Regional Board shall so direct.
“(e) A parolee retaken under this section may be re-
turned to the custody of the Attorney General and im-
prisoned if the Regional Board determines, after a pre-
liminary hearing, that there is substantial reason to believe
that the parolee will not appear for his hearing under sub-
section (g) when so ordered, or that he constitutes a dan-
ger to himsell or to others. The preliminary hearing shall
be held as soon as possible following the retaking of the
parolee, and the parolee shall be advisca of the charges
against him and shall be allowed to testify «t such hearing.
“(f) Prior to the hearing conducted pursuant to sub-
section (g), the Regional Board may impose such interim
modifications of the conditions of parole as may be neces-
sary, without regard to the provisions of section 4209.
“(g) If any parolee ordered to appear before the

Regional Board or retaken by warrant under this section




contests the allegation that he has violated a condition of his
|h‘|1'nh- or that his .'1\‘:.-:||!|n'!|1 too o eenter. or simthiar 1::1'i”|_\',
or program, has been properly terminated under section 4209
ﬂll'J. a hearing shall be held not later than 30 ll.'l-l\"' after—

“(1) issuance of the order, or

“(2) the date of retaking,
whichever is later. Sueli hearing shall be held at a place
I"l‘:l.‘%l}ll;l}lli\' near the location where the alleged violation of
parole, or termination of assignment to o center or similar
f;:s'”-lll\_ Or program ocenrred. and <hall he condneted l'.\ H
least one wember of the Regional Board. In the ease of any
paroled '!I||]u':.~-um‘-| e oan nstitution o whom an order is
1=sned. =ueh ].I!':.‘.'.Ili'__' shall e condueted at such mstitution or
othoer <ite ST e :'.\ the Ri _'_"In'.u:l Board at which the ]l;l]’ull‘v
is allowed to appear. If the Regional Board finds by a
}lT't']]tllJiil'T':u'|l‘l' of the evidence that the Ilni-l|t'z' has vio-
lated a condition of his parole, or that a preponderance of
the evidence supports the termination of his assignment to
a center, or similar facility, it may modify or revoke his
parole as provided in section 4214

= {}l} The II!'}!T"H_L‘ condneted pursuant to subsection

(g) shall include the following procedures—

“(1) proper and timely opportunity for the parolee

to examine evidence against him:

“(2) representation by sn attorney (retained by
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the parolee or appointed pursuant to section 3006A of

chapter 201) or such other qualified person as the

p;ll'nh'(‘ shall retain, unless the le:u‘nlu(! i[llt‘“ig(’nl]y
waives such representation

“(3) opportunity for the parolee to appear and
testify on his own behalf;

“(4) opportunity for the parolee to compel the
appearance of witnesses and to confront and cross-
examine witnesses; and

“(5) maintenance of a full and complete record
of the hearing.

“(i) In the case of any parolee ordered to appear be-
fore the Regional Board or retaken by warrant under this
section who—

“(1) does not contest the allegation that he has vio-
lated a condition of his parole or that his assignment to

a center or similar facility, or program, has been properly

terminated under section 4209 (b), or

“(2) has been adjudged guilty of a criminal of-
fense,

no hearing shall be held under subsection (g), but if the
parolee so requests, a hearing shall be held under this subsec-
tion to determine the modification or revocation order to be
entered under section 4214, if any. Such hearing shall be

‘conducted by mnot less than one member of the Regional
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Board, and the parolee shall be allowed to appear and [l~.«1i|"\'

on his own behalf.

“(j) Not more than fourteen days following the hear-
ing under subseetion (g) or (i), the Regional Board shall
inforin the parolee in writing of its finding and disposition,
stating with |r:||'|it'11f::|'51_\.' the reasons therefor.,

“8 4216. Appeals

“(a) A prisoner who is denied release on parole under
seetion 4204 or whose parole has been revoked, or a parolee
whose parole good time (allowed under section 4211) has

been forfeited or withheld, may .-|'|||.-:.|'. sneh action |'J_\' sub

mitting a nofice of appenl not later than fifteen days after
[‘l'('i':.\lll‘: written notic nl' \111']1 .'1|'!'h|1| :1.1|||I il‘. \I]’:rlli‘F.l:IIL,'

appeai pajpers not later than fortv-five 41:1_\" fier |'H'i111f S0

'|||]'||]':|:m!_ .“;iir]! .-|1-1_-1-:-_! -"_‘!.-r” he |‘lr|"_|En d |a_~.' no less I].‘:m :i.|l'|-f
[IH].’l]!'I‘ ol ![u' .\.‘e‘:' il JI.-I-::‘I:'. The i’:"?“' 1¢r or }lll'n]m'

shall b entitled to representation ]'_‘ an attorney f|'l':'|][!l"‘-

I

| pursuant fo section 3006\ of chapter

Ll_‘-. ]Iil." 0 :.;»-lm.l!!i:'

21) or such other qualified person as the prisoner or parolee

shall retain, unless hi 'i||!|-11‘|;'_1'!!'-'i\ waives such :'r}nl'i-"vulwIinn.

Dational Board shall decide the :lpzli-:;] within -i;.\'_‘.'

\1'1][11 0l '! " :-N-I“.IHI‘- :.||'|n-.-\] ]r rs :.I:u] -1':'”

i]t!h:'[:: i|--.' .'||I|'l H;:nl :!l '-.\I‘!‘.‘:II‘_' ”1.-' 5 IE'-E'~EI-I| .-I:IE 'IH' rCasons

therelor
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“(b) Whenever conditions of parole are imposed under
section 4209, or parole is modified pursuant to seetion 4214
(¢) (1) or (2), the parolee may appeal such conditions or
modification by submitting a notice of appeal not later than
fifteen days after receiving written notice of such conditions
or modification, and by submitting appeal papers not later
than forty-five days after being so informed. Such appeal
shall be decided by no less than two members of the Na-
tional Board, The National Board shall decide the appeal
within sixty days after receipt of the appellant’s appeal
papers and shall inforin the :1|-|..»l1:nu in \\‘I'ilill;_r of its de-
cision and the reasons therefor.
“84217. Fixing eligibility for parole at time of sentenc-

ing

“(a) Upon entering a judgment of convietion, the court
having jurisdietion to impose sentence, when in its opinion
the ends of justice and best interests of the public require that
the defendant be sentenced to imprisonment for a term ex-
ceeding one year, may (1) designate in the sentence of im-

prisonment imposed a minimum term at the expiration of

which the prisoner shall become eligible for parole, which

term may be less than, but shall not be more than, one-third
of the maximum sentence imposed by the court, or (2) the
court may fix the maximum sentence of imprisonment to be

served in which event the court may specify that the pris-
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oner may become eligible for parole at such time as the
{egional Board may determine.

“(by Tf the court desires more detailed information as
a basis for determining the sentence to be imposed, the court
may commit the defendant to the custody of the Attorney
General, which commitment shall be deemed to be for the
maximum sentence of imprisonment preseribed by law, for
a study as deseribed in subsection (¢) hereof. The results of
such study, together with any recommendations which the
Director of the Burean of Prisons helieves would le helpful
in determining the disposition of the case, shall be furnished
to the court within three months unless the court grants time,
not to exceed an additional three months, for rther study.
Aflter I'i'l'v'l\"lil_:' such repores and recommendations, the conrt
may in its diseretion: (1) place the prisoner on probation
as authorized by scetion 3651 of this title, or (2) affirm the
senfence of flll]'J‘i.\'nnml'H: nl'i}_li]i;.”_\' '|.=l|inl~'l‘:|, or reduce the
sentence of imprisonment, and commit the offender under any
applicable provision of law, The term of the sentence shall
run from date of original commitment nnder this section.
“(e¢) Upon eommitment of a prisoner sentenced to im-
prisonment under the provisions of subseetion (a). the Di-
rector, under such reeulations as the Attorney General may
preseribe, shall eanse a complete sthdy to be made of the

prisoner and shall furnish to the Board of Parole a summary
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report together with any recommendations which in his
opinion would he helpful in determining the suitability of
the prisoner for parole. This report may include but shall not
be limited to data regarding the prisoner’s previous delin-

quency or criminal experience, pertinent circumstances of his

social background, his capabilities, his mental and physical

Lealth, and such other factors as may be considered perti-
nent. The Board of Parole may make such other investiga-
tion as it may deem necessary. It shall be the duty of the
varions probation officers and government bureaus and agen-
¢ies to furnish the Board of Parole information concerning
the prisoner, and, whenever not incompatible with the public
interest, their views and recommendations with respect to
the parole disposition of his case.
“§ 4218. Young adult offenders

“Tn the case of a defendant who has attained his twenty-
second birthday but has not attained his twenty-sixth birth-
day at the time of conviction, if, after taking into con-
sideration the previous record of the defendant as to
delinquency or criminal experience, his social background,
capabilities, mental and physical health, and such other fac-
tors as may be considered pertinent, the court finds that
there are reasonable grounds to believe that the defendant

will benefit from the treatment provided under the Federal
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a1

Youth Corrections Act (18 U.S.C., chap. 402) sentence
may be imposed pursuant to the provisions of such Act.
“§ 4219. Warrants to retake Canal Zone parole violators

“An officer of a Federal penal or correctional institu-
tion, or a Federal officer authorized to serve criminal proe-
ess within the United States, to whom a warrant issued hy
the Governor of the Canal Zone for the retaking of a parole
violator is delivered, shall execute the warrant by taking
the prisoner and holding him for delivery to a representa-
tive of the Governor of the Canal Zone for return to the
Canal Zone.

“§ 4220. Certain prisoners not eligible for parole

"anhin},{ in this l'huplvl' shall be construed to |r|'lr\'ilh'.

that any prisoner shall be eligible for release on parole if
such prisoner is ineligible for such release under any other
provision of law.
“§ 4221. Training and research

“In addition to its other powers and duties under this
chapter, the National Board shall—

“(1) collect systematically the data obtained from
studies, research, and the empirical experience of public
and private agencies concerning the parole process and
parolees;

“(2) disseminate pertinent data and studies to
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individuals, agencies, and organizations concerned with
the parole process and parolees;

“(3) publish data concerning the parole process
and parolees;

“(4) carry out programs of research to develop
effective classification systems through which to de-
seribe the varions Ltypes of offenders who I‘f"1|'ll.II'l' dif-
ferent \'!I\'lm‘ of supervision and the types of parole
officers who can provide them, and to develop theories
.'I!ul ]ll':il'ﬁl'!’i \‘.'h't:'!l cin 1”" .'l}lpﬁi'd E-'-\I{'('i‘.‘-‘-ll'liu‘\' to 1|Ii'
different types of parolees;

“(5) devise and conduct, in various geographical
locations, seminars and workshops lu‘u\'irﬁhﬁ coutinuing
studies for persons engaged in working directly with
{I:II'“I!'I'.‘\':

“(6) devise and conduct a fraining program of
short-term it:.-ls'm'-’fnh in the latest proven l'ﬂ‘l'i‘ﬁ\'{'
:11|‘[}1n.-’.-\ of [I‘.l[‘ll]l' for "::]'r'ln- !u'|‘ur:1||i‘! and other persons
connected with the parole process; and

“(7) develop technical training programs to aid 1n
the development of treining programs within the several
States and within the State and local agencies and pri-
vate and public organizations which work with parolees.

“g 4222, Annual report

“The National Board shall veport anmmally to cach




House of Congress on the activities of the Board of Parole.
“§ 4223. Applicability of Administrative Procedure Act

“(a) Ior purposes of the provisions of chapters 5 and 7
of title 5, other than sections 552 (a) (4), 554, 555, 556,
557, 705, and 706 (2) (E) and (I), the Board of Parole
is an ‘ageney” as defined in such chapters.

“(b) Tor purposes of subsection (a) of this section,
section 553 (b) (3) (A) of title 5, relating to rule making,
shall be deemed not to include the phrase ‘general state-
ments of policy’.

“(e) For purposes of section 701 (a) (1) of chapter 7
of title 5, judicial review of decisions of the National Board
made pursnant to section 4216 (b) of this chapter is pre-
cluded.

“§ 4224. Definitions

“As used in this chapter—

“(a) The term ‘prisoner’ means a Federal prisoner

other than a juvenile delinquent or a committed youth

offender.

“(b) The ferm ‘parolee’ means any prisoner released
on parole or deemed as if released on parole under section
1164 (relating to mandatory release).”

CONFORMING AMENDMENTS
Sec. 102, (a) (1) Seetion 3105 of title 5. relating to

appointment of hearing examiners, is amended by striking
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out the period after “title” and inserting in lieu thereof “, or
chapter 311 of title 18.",

(2) Section 5314 of such title, United States Code,
relating to level 111 of the Executive Schedule, is amended
by adding at the end thereof the following new item:

“(H8) Chairman, Board of Parole.”.

(3) Section 5108 (c) (7) of such title, relating to
classification of positions at GS-16, 17, and 18, is amended
to read as follows:

“(7) the Attorney General, without regard to any
other provision of this section, may place a total of ten
positions of warden in the Bureau of Prisons;”.

(b) (1) Section 3655 of title 18, United States Code,
relating to duties of probation officers, is amended by strik-
ing out “Attorney General” in the last sentence and insert-
e in lien thereof “Board of Parole”.

(2) Section 3006A (a) of such title, relating to
choice of plan for adequate representation by counsel, is
amended by striking out “who is subject to revocation of
parole” and inserting in lien thereof “who is a prisoner or
parolee entitled to representation under chapter 311 of this
title (relating to parole)”

(3) Section 3006A (g) of such title, relating to
discretionary appointments of counsel, is amended by striking

out “subject to revocation of parole, in custody as a material




witness,” and inserting in lieu thereof “in custody as a ma-
terial witness”,

(4) Section 5005 of such title, relating to the Youth
Correction Division, is amended by striking out *“Attorney
General” and inserting in liew thereof “Chairman of the
Board of Parole”.

(5) The second sentence of section 5008 of such title,
relating to duties of probation officers, is amended by strik-
ing out “Attorney General” and inserting in lieu thereof
“Chairman of the Board of Parole”.

(e) Seetion H09 of title 28, United States Code, relating
to functions of the Attorney General, is amended hy—

(1) inserting “and” at the end of paragraph (2);

(2) striking out “and” at the end of paragraph
(3) ; and

(3) striking out paragraph (4).

(d) Clause (B) of section 504 (a) of the Labor-Man-
agement Reporting and Disclosure Act of 1959 (29 U.8.C.
504 (a) (B) ), relating to prohibition against certain persons
holding offices, is amended by striking ont “of the United
States Department of Justice”.

(e) Section 406 (a) of part D of title I of the Omnibus
Crime Clontrol and Safe Streets Act of 1968 (42 U.S.C.

3746 (a) ), relating to training, education, research, demon-

stration, and special grants, is amended by inserting imme-
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diately after “Commissioner of Education” the following:
“(and, with the Chairman of the Board of Parole with re-
spect to training and education regarding parole)”.
EFFECTIVE DATE OF TITLE
Sec. 103. The amendments made by this title shall
apply—
(a) to any person sentenced to a term of imprison-
ment at any time after one hundred and eighty days
after the date of the enactment of this Act, and
(b) except as otherwise may be provided by rule
or regulation prescribed under section 104, to any
person sentenced to a term of inlprisunnwnl at any fime
prior to the date one hundred and eighty-one days after
the date of the enactment of this Aet.
For any purpose other than a purpose specified in the pre-
ceding provisions of this section, the effective date of this
title shall be the date one hundred and eighty days after
the date of the enactment of this Act.
TRANSITIONAL RULES

Sec. 104. If, by reason of any computation of (1)
eligibility for parole, (2) time of entitlement to release on
parole, (3) termination of the jurisdiction of the Board of
Parole, or (4) parole good time, or by reason of any other
circumstances, the applieation of any amendment made by

this title to any individual referred to in section 103 (1)




is impracticable or does not carry out the purposes of this
title, the National Board of the Board of Parole established
under section 4201 of title 18, United States Code, as
amended by this title, may prescribe such transitional rules
and regulations to apply to such individual as may be fair,
equitable, and consistent with the purposes of this title.
TITLE 1I—GRANTS TO STATES
STATE PLANS
See. 201, Scetion 453 of part E of title T of the Omniting
Crime Control and Safe Streets Act of 1968 (42 U.S.C.
3750Dh), relating to grants for correctional institutions and
facilities, is amended as follows:
(a) paragraph (4) of such section is amended by

striking out “offenders, and community-oriented pro-

grams for the supervision of parolees” and inserting in

lien thereof “offenders”;

(b) paragraph (8) of such section is amended by
striking out “and” at the end thereof;

() paragraph (9) of such section is amended by
striking out the period at the end thereof and substi-

tuting *“; and”; and
(d) the following new paragraph is inserted im-
mediately after paragraph (9) :

“(10) provides satisfactory emphasis on the devel-

opment and operation of community-oriented programs




for the supervision of and assistance to parolees and
provides satisfactory assurances that the State parole
system shall include, to the extent feasible, the following
elements:

“(A) employment programs designed to en-
courage the proper reintegration of offenders into
the community; and

“(B) procedures designed to ensure equitable
and expeditions disposition of parole hearings. The
types of procedures which shall be implemented
under this subparagraph include:

“(i) periodic hearings at intervals of not
more than two years;

“(ii) personal appearance and testimony
of the prisoner at such hearings;

“(iii) availability to the prisoner of any
file, report, or other document to be used at
such hearings, except to the extent that any
portion of such file, report, or other docu-
ment—

“(I) is not relevant,

“(I1) is a diagnostic opinion which

might seriously disrupt a program of re-

hahilitation, or
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“(III) reveals sources of information

which may have been obtained on a

promise of confidentiality,
subject to the requirement that a finding (in-
cluding the reasons therefor) shall be made on
the record whenever such file, report, or other
document is not available for a reason provided
in clause (I), (II), or (III), and subject to
the requirement that the substance of any file,
report, or other document which is not avail-
able for a reason provided in clause (II) or
(III) shall be available to the prisoner or his
representative except when the disclosure of
such substance would endanger the safety of
any person other than the prisoner;

“(iv) representation of the prisoner by
counsel or by another qualified individual at
such hearing unless he intelligently waives such
representation; and

“(v) expeditious disposition of the case

and notification to the prisoner of such disposi-

tion, and in the case of denial of parole, a state-
ment, with particularity, of the grounds on

which such denial was based.




“(C) the following minimum procedures with
respect to the revocation of a parolee for viola-
tion of his parole:

“(i) a hearing, at which the parolee shall
have the opportunity to be heard in person and
to present witnesses and documentary evidence;

“(ii) availability to the parolee of any
file, report, or other document to be used at
such hearings to the same extent as provided
under subparagraph (B) (iii) ;

“(iii) representation of the parolee by
counsel or by another qualified individual at
such hearing, unless he intelligently waives
such representation;

“(iv) opportunity for the parolee to con-
front and cross-examine adverse witnesses;

“(v) expeditious disposition of the case

and notification to the parolee of such dispo-

sition, including a statement, with particularity,

of the grounds on which such disposition is
based; and
“{\'i) r'lllpnl'lullily for 11]:1:\"1;1[(5 review.”
REGULATIONS
SEC. 202. Seetion 454 of part E of title T of the Omnibus

Crime Control and Safe Streets Act of 1968 (42 U.S.C




3750¢) is amended by inserting immediately after “Prisons”

the following: “ (or in the case of the requirements specified

in paragraph (10) of section 453, after consultation with

the Board of Parole) ™.
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Mr. Kastenseier. The hearings have been scheduled to acquaint
new members of the subcommittee with the legislation and to refresh
the recollection of those of us who participated in the 1972 proceedings.

Parole has become an integral component of the American correc-
tions process. It is a product of a changed emphasis in American pe-
nology which seeks to protect society by restoring offenders to useful
membership in society. Congress extended parole to the Federal cor-
rectional system in 1910, Today all personnel of the Board are sta-
tioned in Washington. Final decisions are made by concurrence of two
members. In fiscal year 1970, members of the Board made more than
17,000 decisions.

In the fall and winter of 1971-72, the subcommittee visited jails
and prisons in five States and the District of Columbia, talking to hun-
dreds of prisoners and corresponding with hundreds of others. One
issue, one concern, has loomed above all others and that is parole. In-
creased interest in and attention to the Federal parole system has
given rise to substantive criticism. The U.S. Board of Parole processes
have been particularly subject to scrutiny and the conclusions of this
serutiny are most disturbing and call for remedial legislation.

A recent study by the Administrative Conference of the United
States recommends significant changes in the system of procedures by
which the Board operates. This study is included in the printed hear-
ings record which the members have before them (vol. VII-B, p. 1377.)

The bill which is the subject of these hearings is, T believe, a respon-
sible and effective reaction to the information acquired by the subcom-
mittee through its hearings and its 92d Congress visits. The bill estab-
lishes an independent Board of Parole, comprising a National Board
and five Regional Boards, and lays down due process requirements to
be applicable to revocation hearings, to hearings in which the propriety
of release on parole is inititally determined, and to appeal. We believe
that the prime essential is the creation of a system which protects so-
ciety, including the prisoner. H.R. 1598 enhances the ability of the
U7.S. Board of Parole to make informed decisions, while insuring that
those who are affected by its decisions receive fair and equitable con-
sideration.

Beyond this, title IT of H.R. 1598 amends the Omnibus Crime Con-
trol and Safe Streets Act by making eligibility to receive corrections
grants depend in part on due process components in State plans.

Our witnesses this morning are Hon. Maurice H. Sigler, distin-
guished chairman of the U.S. Board of Parole. and Hon. Antonin
Scalia, chairman of the Administrative Conference of the United
States. The subcommittee is also fortunate in having present Mr. How-
ard Eglit, formerly corrections counsel to the subcommittee. who will
assist us and is expected to testify at next week’s hearings. Mr. Eglit is
largely responsible for the subcommittee’s progress last yvear on the
pending legislation. At this point, before calling on the witnesses, I
would like to yield to my friend and colleague, the gentleman from
Illinois.

Mr. Ramspack. Thank you, Mr. Chairman. T want to begin by com-
mending our chairman for scheduling these 2 days of public hearings.
Also., T would like to ask unanimous consent that my remarks be in-
serted in the record following your remarks so that I can just sum-
marize,

98- 040—T4——9
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Myr. Kasrexaeier. Without objection, they will be so included.

Mr, Ramssacg. Mr. Chairman, I think that our experiences last
Congress led all of us that were on Subcommittee No. 3 in the last term
to conclude that perhaps in this country, we have been a failure as
far as our entire eriminal justice system is concerned, I am par-
ticularly concerned about the high rate of recidivism and I ean only
say that even though the bill that we reported out last year contains
some very great improvements over the present |II'II]\' system. there
are still many aspects of our correctional system that nee 'l to be dealt
with. I think something has to be done from a minimum wage stand-
point. I favor some sthing like a pretrial provision to keep our young
people out of what I believe to be a very bad criminal justice system.
And I would urge my colleagues on this side of the aisle to not let
public apathy prevent us from enacting some substantial re forms, in-
cluding H.R. 1598, which was the subject of so much discussion in
so many hearings,

I want to just tell the chairman that even though I may disagree
with the judicial review part of the bill, I expect to enthusiastically
work for its passage.

Thank you.

[ The complete statement of Mr. Railsback follows:]

STATEMENT oF Hoxn, Toum RATLSRACK BEFORE JUDICTARY SUBCOMMITTEE 0N (COURTS,
CIivin LIBERTIES, AND THE ADMINISTRATION OF JUSTICE OPENING HEARINGS OX
H.R. 1598

Thank you Mr. Chairman, I would like to commend our Chairman for sched-
uling these two days of public hearings, Last year, Subcommittee No, 3 spent a
good many hours of drafting this bill to reorganize our present parole hoard
structure and function. A lot of energy and thought went into every section of
this bill. I believe that FL.R. 1598 is a good Lill. T further believe it is a hill that
will be supported by the Full Committee and eventually adopted by the House
of Representatives.

It was not by happenstance that we chose parole as our first area for
lative effort. As our Chairman pointed out in his opening remarks. parole was
the most talked about area for reform among the inmates we visited. Their
anguish over existing parole procedures or the lack thereof was best stated by
Jimmy Hoffa in testimony before this subcommittee last year:

“Parole is the predominant thought in every person’s mind who goes to prison .
you cannot diminish the desire of individnals for a parole or the anxiety Imm-'m
prior to a parole hearing and the despair when he comes out of the Pa role Board
[and] is turned down the way people are turned down. You are on the right
track to alleviate tension, to alleviate ageravation and alleviate hate, and it is
hate, believe me. The people in that prison hate the words ‘T Ilu'l Board'.”

Last year this subcommittee compiled over 1500 printed pages of pmblie hear-
ings, not on this particular bill but on a similar bill, H.R. 13118, Those hear-
ings were extensive and penetrating. These hearings will not he extensive, T hope,
Mr. Chairman, that we ean move expeditiously and favorably report H.R. 1598
to the Full Committee. I have some questions as to the gcope of the judicial re-
view section of this bill as does the Judicial Conference of the United States.
3ut this will not inhibit my active support for this legislation.

Arhitrary and unchecked diseretion permits and oceasions irrational, selee-
tive, and diseriminatory decigsion-making. This is what H.R. 1598 is aimed at cor-
recting. This is its primary foens, T believe that when prisoners are treated
fairly, society will be the ultimate benefactor.

Mr. Kastenamreier. I appreciate the statement of the ranking mi-
nority member, the oentleman from [Hinois,

At this time, the Chair would like to eall on the distinguished chair-
man of the 17.S. Board of Parole, Maurice Sigler.

We are very pleased to have you here, Mr. Sigler, and are apprecia-
tive of your efforts.
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TESTIMONY OF HON. MAURICE H. SIGLER, CHAIRMAN, U.S. BOARD
OF PAROLE; ACCOMPANIED BY JOSEPH BARRY, COUNSEL

Mr. Srerer. Mr. Chairman, members of the committee. accompany-
ing me today is Joe Barry, counsel for the Board of Parole. and any
questions that you might have regarding law, we would appreciate 1t
if you would just direct that to him because he is expert in that and I
know, I guess you would have to say, very little law.

We want to thank you for this opportunity to appear before you to
discuss H.R. 1598, your “Parole Reorganization Act of 1973.” 'While
I have not previously had the pleasure of testifying before this sub-
committee, I am aware, Mr, Chairman, of your keen interest in the
area of parole reform, and I wish to commend you for the fine work
you have done,

Before I discuss specific features of H.R. 1598. T believe that it would
be useful to bring the subcommittee up to date on the progress the
Board of Parole has made in improving the paroling process. I think
you will find that many of the structural and procedural changes
which we intend to implement on a nationwide basis in the very near
future are similar to those suggested in your legislative proposal.
While we do object to several of the provisions of the bill, I think that
it is fair to say that we are in agreement on many fundamental issues,
and I am hopeful that we can work in close cooperation toward achiey-
ing the common goal of a better decisionmaking process.

As I mentioned, the Board intends to initiate changes in both the
structure of the Board and its procedures on a nationwide scale. We
believe we are in a position to do this very soon, perhaps within sev-
eral months, because of the great success we have experienced in our
pilot regionalization project. As you may know, the Board conceived
some time ago the idea of establishing a pilot project to test both the
concept of regionalization as well as new parole procedures. The proj-
ect went into effect last October in the northeast region of the United
States, and the results have been so encouraging that we have now
made definite plans to extend many of the project’s innovative features
to the other regions of the country.

Let me outline now the organization of the project and the pro-
cedural changes that have been adopted. As I proceed, I would like
to bring to the subcommittee’s attention some of the results from our
first 6 months of experience.

The northeast region of the United States consists of the following
Federal institutions: The Federal Reformatory, Petershure, Va.: and
the Robert F. Kennedv Youth Center, Morgantown. W, Va. (youth
institutions) ; also the U.S. Penitentiary, Lewisburg, Pa.: the Federal
Reformatory for Women, Alderson, W. Va.: and the Federal Corree-
tional Institution, Danbury, Conn. (adult institutions).

For purposes of the project, parole interviews are conducted by a
panel of two hearing examiners. Their recommendations are then
forwarded to the Board in Washington where a parole decision is
made. The decision is then communicated back to the institution.

The project is innovative in many respects. First of all, parole
decisions are based on explicit guidelines designed to provide fairness
and reasonable uniformity in the parole process. Briefly the guidelines
take into account the severity of the offense as well as the parole
prognosis, that is the probability of favorable parole outcome. Once
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these elements are known, the general range of time to be served before
release can be determined. For example, an inmate who was convicted
of a low severity offense and who has a very high probability of favor-
able parole outcome will generally serve a relatively short period of
time before release; an inmate with a low severity offense, but only
a fair probability of favorable parole outcome will generally serve a
longer period of time, et cetera. The time periods are specified for
each combination of elements.

After the range of time to be served is determined, other factors are
then considered, such as the subject’s institutional behavior and par-
ticipation in institutional programing, the results of institutional test-
ing, community resources, and the parole plan. When exceptional
factors are present, such as extremely good or poor institutional per-
formance, and a decision falling outside of the guidelines range 1s
made, the hearing examiner must cite the reason for this exception.

These guidelines provide a generally consistent parole policy, and in
individual cases, serve to alert reviewing officers to unique decisions
so that either the special factors in the case may be specified or the
decision may be reconsidered. It is felt that the use of these guidelines
will serve not to remove diseretion, but to enable it to be exercised in a
fair and rational manner.

For purposes of the pilot project, an inmate is also permitted to have
a representative or advocate present with him at the parole interview.
The function of the representative is to assist the inmate in sum-
marizing the positive features of his case. This aspect has been well
received by inmates and has proved to be especially helpful in cases
where an inmate has had difficulties expressing himself. For the first
6 months of the project, representatives appeared at over 40 percent
of the interviews.

I would like to point out here that up until recently inmates have
not. been permitted to be represented by legal counsel. The Board 1s
now of the opinion that there is no need to preclude an attorney from
appearing as an inmate’s representative in our pilot project cases
simply because he is an attorney, as long as he realizes that parole
release determinations do not, and should not, involve an adversary
presentation of issues of law or fact. Starting this month, therefore,
inmates will be and are being permitted to appear at the initial inter-
view with a representat ive who may be an nttorney.

Another objective of the pilot project is to render speedier parole
decisions. One of the frequent criticisms leveled at the Boa rd, and
justifiably so, is that the decisionmaking process has been too cumber-
some and slow. This is in large part due to the fact that some 17.000
parole-related decisions must be made during the course of a year
within an administrative framework that is far from perfect.

W established a goal in the project of notifying the institution of
the Board’s decision within a very short period of time, and I can re-
yort that 99.5 percent of all decisions have been made known to the
inmates within 5 working days. We believe that this is a very signifi-
cant accomplishment, since 1t tends to minimize the anxiety which
the inmates understandably face during the waiting period.

In addition, inmates are provided with written reasons in cases
when parole is denied. The providing of reasons has been a frequent
suggestion from those who have studied the parole process, and we
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believe that the suggestion is sound. This belief has been reinforced
by the results of the project. We have found that inmates who are
advised of the reasons for parole denial are better able to understand
what steps they must take to improve their chances—this, of course,
at a later date. Furthermore, the cloak of secrecy is removed from the
decisionmaking process when the reasons for the decision are com-
municated to the inmate. .

The pilot project also involves a new review/appeal mechanism.
Briefly, under this procedure inmates are permitted to file for review
30 days after a parole decision has been rendered if there is new and
sienificant information which was available at the time of the inter-
view. but not considered, or if the written reasons provided to the
inmate do not support the order of the Board.

The petition by the inmate is considered by a Regional Board mem-
ber, who may affirm the decision ; grant a review hearing in Washing-
ton, D.C.. at which the inmate may be represented; grant a reinter-
view at the institution; or modify the original decision, During the
first 6 months, 104 requests for review were acted upon. The decision
was affirmed in approximately 70 percent of the cases.

If the inmate is not satisfied with the action taken upon review, he
may then appeal the decision to the Board after a 90-day waiting
period. Tf a member of the Board determines that the appeal should
be considered, he and two other members render a final decision.

This then is a general deseription of our pilot regionalization proj-
ect. As T have already indicated, the results after 6 months have been
very encouraging. We intend to continue the project and make appro-
priate improvements until such time as it is absorbed into a general
parole reorganization.

As T suggested at the outset, the Board of Parole is also actively
planning a general reorganization, based on our experience with the
pilot project, to expand the procedural and substantive reforms to
Federal parole applicants throughout the United States. I would like
now to outline the form of the reorganizations as it is presently
contemplated.

First of all, there will be a basic structural change in the Board of
Parole in order to effect regionalization on a national scale. The plan
calls for the ereation of five parole regions, each headed by a Regional
Board member. hereafter referred to as Regional Director. FKach re-
gional office would have responsibility for handling the total parole
function within the particular geographical area. In addition, three
Board members. hereafter referred to as National Directors, would
sit. in Washington, D.C.. as a National Appellate Board. Moreover,
authority for original case decisions would be delegated to Parole
Hearing Examiners who would work in two-man panels using explicit
decision gunidelines promulgated by the Board, such as those I have
discussed. In cases in which decisions outside of the parole guidelines
were made, each Hearing Examiner panel would be required to specify
the unique factors considered. Furthermore, each inmate would be per-
mitted to have a representative who may be an attorney, to assist him
at his parole hearing: parole denial would be accompanied by written
reasons : and the right to a two-level appeal process wonld be provided.

Under our proposal, the Regional and National Directors would
function as an appellate and policy-setting body. The Regional Di-
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rector would consider appeals from the case deeisions of the Hearing
Examiner panels within his region, and his decision could then be
appealed to the three National Directors sitting as a National Appellate
Board. The decision of the National Appellate Board would be final.
In essence, the procedural details would be similar to those of the pilot
project discussed previously.

In addition, original jurisdiction in certain cases, such as those that
are especially sensitive or notorious, would be retained by the National
Appellate Board. Also the Regional and National Directors would
meet as the U.S. Board of Parole at regular intervals to develop,
modify, and promulgate Board procedures, rules, and policies.

This then basically deseribes the reorganization plan as presently
envisioned. We think that implementing the plan wonld meet the
eriticisms leveled at the Board by achieving the following major goals:

1. Providing timely, well-reasoned decisions based upon personal
interviews of inmates by a professionally trained hearing panel:

2. Developing and implementing an explicit general paroling policy
to provide greater consistency and equity in decisionmaking;

3. Affording an efficient, effective, and legal method of reviewing
case decisions; and

4. Establishing a more effective and responsive liaison with the
institution, courts, and related personnel, as well as with the persons
under the supervision of the Board.

Before turning to the specific features of FLR. 1598, T would like
to say that we are in favor of accomplishing the reforms administra-
tively, rather than by legislation. Our view is that administrative
changes would have the advantage of much greater flexibility and
permit us to continue experimentation until the best parole process can
be achieved. We are dealing with an inexact science and should be
in a position to make additional changes, necessitated by experience,
mistake, or advances in the state of the art.

Mtr. Chairman, at this point T would like to proceed with a discus-
sion of your legislation. I hope that it is apparent that many of the
bill’s features are included in both our pilot regionalization project
and the planned general reorganization. For this reason, I will address
myself only to those provisions of the bill with which we have signif-
icant difficulty.

First of all, we do not share the belief that the Board should be
independent from the Department as section 4201(a) would require.
There is no doubt in my mind that, our decisions are rendered independ-
ently, yet we benefit from the administrative support of the Depart-
ment. Also, I note that section 4201 (b) would require, to the extent
feasible, that the Board of Parole represent the ethnic and racial com-
position of the Federal prison population. It is our opinion that this
requirement fails to take into consideration the fact that the Board
represents the American public as well as Federal prisoners. More-
over, we are not aware of any evidence to suggest that such a Board
would be better qualified to render parole decisions than one whose
composition is determined solely on merit considerations. By way of
comparison, permit me to point out that there is no such requirement
for Federal judges who play an equally important role in determining
the length of time an individual will spend in prison.
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We find section 4205 especially troublesome., Under present law,
the granting of parole is discretionary with the Board. The Board
must make a positive finding that there is a reasonable probability
that the prisoner would not violate the law and that his release would
not be incompatible with the welfare of society.

Seetion 4205, however, would appear to establish a presumption
in favor of parole by requiring that the board release a prisoner un-
less it finds certain factors to be present. This procedure would be
weighted heavily in favor of the inmate. We believe, however, that
it is not unreasonable to require a positive finding by the board that
he can assume the responsibility of leading a law abiding life. The wel-
fare and protection of society demand nothing less.

Subgection (b) of section 4205 would require that with respect to
any prisoner not released earlier under the provisions discussed im-
mediately above, the regional board wonld have to release him after
two-thirds of his sentence unless it finds a “high probability” that he
will engage in eriminal conduct. Again, we believe that the burdens
are reversed,

In our opinion, the present standard should remain in effect ; namely,
that it must appear to the board that there is a reasonble probabil-
ity that the inmate will not engage in further violations of law and
that his release at that time is not incompatible with the welfare of
soclety.

Section 4207, which deals with the parole determination hearing,
requires that in any case in which parole is denied or delayed, sub-
sequent parole determination hearings must be held annually there-
after. We agree that the rule should be for at least annual reviews;
however, we believe that discretion should be left to the board to de-
cide against annual review in cases where it appears clear that a re-
lease order after an additional year would be inappropriate. In such
cases we would wish to retain diseretion to defer a further hearing
for a maximum of 3 years. This discretion would be exercised in those
situations where it could be realistically seen that a longer period
would be needed to meet minimum release requirements. Annunal re-
view in such cases would only mislead the inmate and overburden the
board.

The provisions of section 428 pose problems which bar our endorse-
ment. Specifically, that section would make available to any inmate
or his representative the files, reports, or documents used in parole
decisionmaking. Exceptions are made for documents which constitute
diagnostic opinions. or which reveal sources of information obtained
epnfidentially, but the bill would require that the prisoner be given
written notice of the exceptions and that he be provided with the
substance of the documents.

It is the present policy of the board not to permit access to these
materials. First of all, many of the documents do not belong to the
hoard and we are in no position to unilaterally release them. For
example, certain reports are compiled by the Bureau of Prisons. In
addition, the presentence report is the property of the sentencing conrt,
and we are not permitted to release the contents without specific au-
thorization. T must say, however, Mr. Chairman, that if these problems
could be solved, I would favor limited access to file materials,
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Section 4208 also permits a prisoner to be represented at a parole
determination hearing, either by an attorney or any other qualified
person. Attorneys may either be retained or appointed under the
provisions of the Criminal Justice Act. With respect to representation,
it has been the policy of the board in our pilot project to permit an
inmate to appear with an advoeate, so long as the advocate was not
an attorney. This position was based on the fact that the parole hear-
ings are not adversary proceedings. The nonadversary nature of the
proceedings is, of course, well supported in law.

Our concern was that the presence of la wyers would have the effect
of turning the parole hearing into a legal or factual confrontation
between the prisoner and the hearing examiner. Qur position has been
modified, as I mentioned earlier, and we are now permitting repre-
sentation by attorneys in our pilot project so long as the attorneys
recognize the nonadversarial nature of the hea ring,

We are opposed, however, to appointment of lawyers for parole
applicants under the Criminal Justice Act. The Criminal Justice Act
now in force does not permit appointment of attorneys for parole
hearings, and even for parole revocation hearings it provides for ap-
pointment of counsel only if the court finds that the interests of justice
require such appointment for an indigent prisoner. By contrast, this
hil‘ would require appointment both for parole and parole revocation
hearings at the request of the prisoner.,

For both types of hearings we feel the law should remain as it stands.
With respect to revocation, appointments of counsel should be left to
the courts’ discretion as the Criminal Justice Act provides. This view
is in accord with the latest Supreme Court ruling on the subject. (See
Gagnon v. Scarpelli, No. 71-1225, decided May 14, 1973.) In parole
hearings we believe that no court appointment of counsel, diseretion-
ary or otherwise, should be provided. Again, the nonadversary na-
ture of the parole hearing is such that attorney representation 1s not
required. This indeed is the obvious rationale of the existing law’s ex-
clusion of parole hearings from the requirements of attorney appoint-
ments,

We can foresee that if lawyers are available for the asking, then
every inmate will surely demand one. Very soon, all inmates will have
legal counsel, and the inevitable result will be the development of g
formalized, legalistic parole hearing. This of course would necessitate
a vast augmentation in board personnel. We are unconvinced that
such an eventuality would result in better and quicker parole decisions.

Section 4210 deals with the jurisdiction of the Board of Parole.
The bill, like present law, starts with the notion that the period of
parole, absent special factors, is the maximum term of imprisonment
reduced by the time served in prison prior to parole. This creates an
anomaly, since persons released earlier have a possible parole term
which is longer than those released later. The latter group, however,
presents greater parole risks. I would like to mention that the admin.
istration’s proposal to reform the Federal criminal laws, introduced
as H.R. 6046, makes the term of parole independent of the amount of
time served prior to parole. We believe this to be the better approach.

I would also like to point out that the administration’s code reform
legislation rejects the concent of “cood time.” both for persons in
prison and those on parole. Our experience indicates that good time
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serves only the function of more rapidly terminating paroles and not
necessarily deterring misconduct. We believe that the approach taken
in section 4212, which permits the early termination of parole, is
wholly adequate to deal with excessive parole terms.

Under section 4214, the parole term served before a parole violation
cannot extend the term of the Board’s jurisdiction over the individnal.
Thus, the parolee receives 100 percent credit for parole time upon
modification or revoeation, even though he may forfeit good time. This
progressively reduces the sanctions available to deter violations by
parolees. Such credits have been rejected in HLR. 6046.

Section 4215 outlines the procedures for revocation of parole, and
we are in general accord with its provisions, which track the require-
ments of Morrisse y V. Brewer, 408 U.S. 417, and our own established
procedures

We cannot endorse subsection (e), however, which in effect provides
for release of a parolee on his own recognizance, except if deemed
dangerous or likely to flee, following the preliminary interview and
pending the revocation hearing. Present law provides that persons
at this point in service of sentences may be released, even on bail, only
in very extraordinary circumstances. It should be pointed out of course
that expedited revocation hearings under regionalization will elimi-
nate any unnecessary delay.

Section 4215 also provides an opportunity for the parolee to compel
the appearance of witnesses at a revoeation hearing, This would be
possible because of the bill's provisions for ‘:‘-IIhI}(‘?lﬂ. power in the
National Board. The power would run nationwide and be en-
forceable through the 17.S. district courts. We do not believe, however,
that such subpena power is required to enable the Board to conduet
fair parolee revocation hearings. The Morrissey decision, in which the
Supreme Court listed the nece=sary elements for a fair revocation hear-
ing including a conditional right to eross-examine adverse witnesses,
sienificantly did not mandate compulsory process for the attendance
of witnesses, thongh Hli-; possibility could not have escaped the court’s
attention. Onur experience has not indieated any necessity for compul-
sory process to obtain witnesses for-the parolee’s cause. He is permitted
to have voluntary witnesses and he has the right under Morrissey to
eross-examine any adverse witnesses who appear. Further, any adverse
witnesses whom he wishes to attend are requested to appear, provided
that this is not determined to be dangerous, or unwise for other good
reasons, a8 nrovided in Morrissey.

I'f a parolee conld compel witnesses® attendance as in a eriminal trial.
revoeation hearines wonld be delaved and obstructed with no real
henefit to the narolee. Under present law, as mentioned above, the
parolee is provided counsel where the interests of justice require an
attornev’s assistance. such as in eases of factual dispute. The attorney
of conrse will see to it that anv favorable testimony by voluntary wit-
nesses, either in person or by affidavit or other documentation, is
prosented,

We have one further objection to section 4215, that beine with
respect to its provisions for a revocation hearing upon termination
of an assienment of a prisoner to a communitv treatment eenter. This
tarmination of assignment. as we read the bill. constitutes a mere
change in a condition of his parole, not a revocation of parole. We do
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not see the necessity for a formal revocation-type hearing where revo-
cation is not. being decided ; indeed, it would appear anomalous to
provide such a hearing on the issue of whether the parolee should be
placed in a situation perhaps less restrictive of his liberty than the
community treatment center assignment. Further, if a hearing of this
nature were required, it might inhibit the free use of such centers for
parolees, this discouraging use of a most useful rehabilitative tool.

Sections 4214 and 4215 also might be read to require a revoeation-
type hearing for modification of any condition of parole. While we
doubt that this is the intent of the bill, we would of course oppose such
provisions.

Section 4216 provides for automatic appeals in all cases where parole
has been denied or revoked, or where parole good time has been with-
held or forfeited, or where parole conditions have been imposed or
modified. Appeals shall be decided by at least three members of the
National Board, except where parole conditions have been imposed
or modified, in which case at least two members are required. We be-
lieve that these appeals should be discretionary, and that there should
be a mechanism to sereen out those frivolous cases that will only elog
the appellate system.

Title IT of the bill provides for an amendment to that section of
the Crime Control and Safe Streets Act of 1968 dealing with grants
for correctional institutions and facilities. The amendment would
add a new paragraph to section 453 of part E of the act which now
enumerates certain correctional standards which must be met by
States desiring grants for such institutions and facilities. The amend-
ment would require, among other things, that the State assure LEAA
that its parole system includes certain specified elements, such as pro-
cedures for equitable and expeditious disposition of parole hearings
including access to files, representation of prisoners, and quick noti-
fication of decisions. Minimum standards with respect to parole revo-
cation would also be required.

Certain of the requirements set forth in the amendment have been
(IiS!'llHF(‘il :II‘“-}\'['. :1“‘1 to (}1(' extent th:l' we l}!l})l\?‘ii' ‘lli' I'('ii‘[i!'t']ll!‘“l.‘\'
with respect to the Federal parole system, we oppose their Imposi-
tion on State programs.

Even to the extent that we favor some of the correctional require-
ments, however, we would not at this time recommend amending the
Safe Streets Act. As you know, the administration’s law enforce-
ment revenue sharing proposal is now being considered by the House
and Senate, and for the time being we oppose specific amendments
to the present statute since such amendments are confrary to the
proposal’s concept. We would prefer to wait until we have had an
opportunity to study the final version of our legislation before making
recommendations,

Mr. Chairman, this concludes my prepared statement. T wish to
point out in closing that I have discussed only our major criticisms
with the legislation. If the subcommittee decides to proceed with the
}i-;_fi:-:]:llfml. we would request that our attorneys be permitted to work
with the subcommittee stafl in ironing out our technical difficulties.
Of course we do hope that the subcommittee will agree that it is
best to allow the Board to proceed with the reorganization admin-
istratively.
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Thank you.

[Mr. Sigler's prepared statement appears at p. 187.]

Mr. Kasrexmemer., Thank you, Mr. Sigler, for your very com-
prehensive statement. Indeed, it would appear that there are con-
siderable changes since Chairman Reed appeared on April 13, 1972,
over 14 months ago, before this subcommittee. You say your pilot
I’E‘th'l't went into effect last October. Could you tell the subcommittee
when it was determined to run such a project ?

[ Subsequently, the Board of Parole supplied the following informa-
tion:

U.8. BoArp oF PAROLE
PILOT REGIONALIZATION PROJECT—THE FIRST SIX MONTHS

This report deseribes some statistical highlights of the first six months of the
1.8. Board of Parole Regionalization Project, The format of this report is
designed for illustrative rather than anal al purposes. For further informa-
tion, the six monthly research reports (from which these figures have been
abstracted) may be consulted.

TABLE 1.—NUMBER OF INTERVIEWS

Number

1 shows the total mumber of the types of interviews conducted during the 6-mo period from October 1972

TABLE 2.—REPRESENTATION AT INTERVIEWS!
Number Percent
None : 892 56.0
3pO : 103 6.5
= 25 65 4.1
aive 35 2.2
ker (or institutiomal staft) ; = 9095 24.9
. 35 2.2
59 3.7
8 .5

TABLE 3.—NUMBER OF VIOLATION INTERVIEWS WITH ATTORNEY/WITNESS PRESENT

Number
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TABLE 4.—NOTIFICATION OF DECISIONS—PERCENT OF CASES NOTIFIED OF DEC|SION WITHIN 5 WORKING DAYS

Percent

Albdestitations. T C - i

1 1 case was delayed due to mechanical failure; 2 cases were delayed due to split decisions; 6 cases ware continued
to Washington for en banc consideration.

Note: Table 4 shows the percent of cases notified of their decision within 5 working days. In all but 9 cases, the goal of
§Dlaedgar decisionmaking was fulfilled in that the inmates were notified of the dacision of the Board within 5 days of their
interview.

TABLE 5, —INITIAL INTERVIEWS—GUIDELINE USAGE

Number Percent

Number and percent of recommendations: All institutions:
Within decision guidelines._._.___.
1to 3mo. longer..___..
4 or more months longer
1103 mo. shorter_.._.._. 2 11.
4 or more months shorter. ... _____. .. .. e i i E e L 10

Note: Table 5 shows the number and percantages of hearing panels’ recam mendations in refation to the explicit decision
guidelines provided by the Board. At the project’s 1st 6 mo review these guid elines were submitted to the Board tor modi-
fication and several changes ware made. Furthermore, a list of auxiliary examples (which notes recurring situations in
which decisions falling outside the guidelines have bean made) has been prapared

TABLE 6.—PERCENT PAROLED AT REVIEW INTERVIEWS

Number Percent

494 81.3
114 18.7

Table 6 shows the percent paroled at review interviews. Itis to be noted that most continuances at review interviows were
the result of institutional miscounduct and/or failure to complete a specific program.

TABLE 7.—HEARING PANEL/PAROLE BOARD DECISION AGREEMENT INITIAL, REVIEW AND EARLY REVIEW
INTERVIEWS

[Number and percent of actual decisions 1

Same as panel recommendation
1 or 2 manths langer

3 or more months longer. .

1 or 2 months shorter. ...
3 or more months shorter. .. _.

1 Percentage do not tabulate 100 percent due to rounding error.

Nole: Table 7 shows the agreement between the hearing panel and the Board members for all initial, review and early
review interviews. This does not include 268 cases in which 2 Board members voted as the hearing panel

TABLE 8. —REQUESTS FOR REVIEW DECISIONS!

Number Percent

Total requests acted on to date
Decision affirmed

Review granted

Reinterview granted

Decision modified

! Percentages do not tabulate 100 percent due to rounding error.

Note: Table 8 shows the dispositions of the 104 requests for review acled on to date. This excludes § requests which
were deemed not eligible for review. In addition, 9 requests for review are pending




137

TABLE 9.—RESULTS OF REVIEW HEARING OR REINTERVIEW

Advance parole
No change  or review dale

Review 0 3
Reinterview 11 -

5
8

Note: Table 9 shows the results of the regional reviews and reinterviews thal were granted, as a result of requests
for review,

Mr. Sirer. This had been under diseussion, Mr. Chairman, for some-
time. I became chairman on the ist day of July. Since I was one of the
members who favored this project, we began to work on it immediately.
The Board unanimously was in favor of the project. 1 would like to
point that out here. The Board began to work together as a unit in
developing this proposal that we presented to the Attorney General
on July 16, 1972—I think that is the right date. The Attorney General
and his staff considered this and we were given approval and limited
funds to proceed with the project as we had requested.

Mr. Kastenyeiek. This was at a time subsequent to the hearings that
this subcommittee conducted on the saume subject.

Mr. SicLer, That is correct.

Mr. Kastexumemr. Could this subcommittee have copies of your
guidelines?

Mr. Sierer. Oh, yes. T am sorry that I do not have them here, but I
will see that you get them immediately.

[ The guidelines referred to follow :]

INSTRUCTIONS FOR USE oF DECISION GUIDELINES

The decision guidelines, { Form R-3—R—4) indicate the average total number
of mouths served before release (including jail time) for each combination of
offense severity/salient factor characteristics. This is in the form of a range
(e, 12-16 months) and is intended to serve as a guideline only. However, yon

required to indicate the reasgons for recommendations which fall outside of

leline range

line evaluation worksheet—Form R-2 will be completed—
For all initial interviews

B. For all review interviews where the previous continuance has been 30
months or more

. For all review interviews in which a recommendation for continuance
is being considered when this continuance does not relate to institutional
misconduect or the failure to complete a specific program,

Severity rating—the hearing panel will rate the severity of the subject’s offense
behavior. This is a matter of judgment, The examples given on the Decision
Guideline Chart (Form R-3 (Adult) and R—4 (Youth) ) show the severity ratings
customarily given to selected offenses. These are meant to serve only as examples.
However, the panel’s severity rating must be supported by the case summary.

Note: 1, If an offense behavior can be classified under more than one category,
the most serious applicable category is to be used. If the offense behavior invoives
a series of separate offenses, a more serious category may be used.

2, If an offense is not listed. the proper category may be obtained by comparing
the severity of the offense with those of similar offenses listed.

Salient (favorable) factor score—one positive point will be given for each
correct statement. The total number of correct statements reflect the salient score,

Note: 3. When recommending a continuance, allow one month for release
program processing.




Form R-2
(Rev. April 197))

Cufdeline Fvalustfon Worksheet

Case Neme Reglster Number

Salient Factors:
(Pleasa check each correct statement):

Commitment offenss did not i{nvolve auto thefrt.

Subject had one or more codefendants (whether brought to trial
vith subject or not).

Subject has no prior {adult or juvenile) incarceratlons.

Subject has no other prior gentences (adult or juvenile)
(i.e., probation, fine, suspended sentence).

Subject hes not served more than 18 consecutive months
during any prior incarceration (adult or juvenile),

Subject has completed the 12th grade or received his G.E.D.

Subject has never had probation or parole revoked (or been
committed for a4 new offense while on probation or parole).

Subject was 18 years old or older st first conviction
(adult or juvenile).

Subject was 18 yeers old or older st first commitment
(adult or juvenile).

Subject wes employed, or a full time student, for & total
of &t least six months during the last two years in the

community,

K. Subject plans to reside with his wife and/or children after
release,

Total number of correct scatementa = favorable factors = scers.

"arf the severity of the present offense by placing a
RZOTY If chere is & disagreement, each
: category he chooses.

Low Righ
Low Moderate ks Very High

Moderate Crestest _
(e.g. willful homicide, kidnapping)

Jail Tiwe (Months) ____ + Prison Time (Months) = Total Time Served
To Date Honths.

Guideilnes Used: Youth Adulr

Decislion Recomendation

Diagenting Recommendation (L[ any)
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Mr. Kastenmeier. Mr. Sigler, will you tell the subcommittee again
what three or four provisions of the bill are most obiectionahle to the
board in descending order of unacceptability ? This would help us sot
some priority to your objections. You have covered it rat her from the
beginning to the end of the bill, rather than in terms of those matters
you regard as most important.

Mr. Sicrer. Well, off the top of my head. sir, I do not know which
I would say. But section 4205, I thinlk. would have to be at least elose
to the head of the list. F'rom a personal standpoint, I would say, too,
that—let me see. 4201 (a)—I do not know whether I can speak for the
board, for all eight members of the board. but my own personal
opinion is that it would be a mistake, a grave mistake. to take ns. the
Board of Parole, out from under the Department at this time. That. I
think, I would put near the top.

Mr. Kasrexymerer, I think this is one of the areas that I would
regard as most unpersuasive. I know that Chairman Reed presonted
the same point of view. Why the Board of Parole must find iftsalf
wedded to the ]}l"}}u]'flllt'ni of Justice—as vou know, the formu'ation
we had in our bill wasto malke vou independent.

Mr. Sicrer. Yes,

Mr. Kasrensemr. Of course, you are going to gat
support from the Government in one way or another. Part of it was

administrative
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based on a rather objective analysis, part on criticisms levied. For
example, a former member of the Huar(ll of Parole testified before this
committee as follows. I will quote the section that I think is relevant
to the basic argument. The witness said on April 14:

Theoretically, the U.S, Board of Parole is independent. Theoretically it is
perfectly free to develop its own procedures and to determine its own philosophy
of corrections. The tie that binds it legally to the Justice Department is admin-
istrative but “administration” includes budget and that is the big stick, A= long
as the Justice Department has control over the Parole Board money, the Justice
Department will be able to exert pressure where it hurts and the Chairman of
the Board, who has to account to the Justice Department for all Board expendi-
tures, is taking the brunt of it,

The witness referred to many examples. In the paragraph before
the one I just quoted the witness said :

These examples illustrate now the Justice Department, either directly or
indirectly, through a Chairman politically indebted, may prevent members of the
U.5. Board of Parole from making independent decisions based on their own
education, intelligence, and professional training.

Whether this witness is right or not, I think it is at least worthy to
consider whether the suspicion that is raised does not snggest that in
the long run, the Board of Parole should be separated from the Justice
Department—regardless of what administration, what Attorney
General. or what type of aura happens to be connected with it for that
period of time—in terms of public respect for the institution, espe-
cially in terms of inmate respect for the institution. In that context,
I am wondering why it is that youn insist that you should be tied to
the.Justice Departiment.

Mr. S1Ler. I suppose it is a philosophical thing. T am aware of the
material you referred to. I do not know the witness who came.

Mr. KastEnMmEeier. It is not a surprise.

Mr. Sicrer. No: it is not a surprise.

I might say this to you. though. I have been Chairman just a few
days less than a year. I have been on the Board less than 2 years,
about 23 months. I would not in any sense tell this lady she does not
know what she is talking about, but I ean give vou mv exnerience,
and I have had nothing similar happen. It may be because of the dii-
ference in individuals. I do not know that. But I would not be so pre-
sumptuous as to say to you that what you have said to me does not
have merit, either.

It just happens to be my opinion that based on what I know and
the way T interpret the experiences that I have had. since we have
not had any pressure from anybody under any conditions on decision-
making, and this is what we are talking about—I would reject that
at this point.

Now, I am not naive enough to think that at some time, there might
not be an Attorney General who would want to exert pressure. T will
agree that T can see this, But I see a little organization like the Board
of Parole. whose budget is one of the smallest in Government. T sup-
nose one of the smallest budgets we get. Right now, we have less than
a million and a half dollars. In Federal Government. that is not much
monev. I do not know whether we would have a much better chance:
I do not know. Maybe we would if we came before an appropriations
committee on our own.

28 _049—74 10
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I might say to you that right now in this new proposition, we are
H'lpwsnn«rl]nmwh the Department of Justice a doubling of our budget.
So we will see what happens there.

To do what we are askine to do is going to cost ex: L- tly that mue !l
money. So I do not know. I would have to say to you that my experi-
ence leads me to say what I have said, but I can be wrong, too.

Mr. Kasrexymemer. I appreciate that. T would urge yon to be more
enterprising in consideration of your ability to go it alone, on your
own, in terms of Congress. I think now and in the for i
there is and should be public attention devoted to your activities and
the success of them. I think Congress would support your reasonable
requests and would understand that the requests might have to be
increased,

Chairman Sigler, I note, for example, that your prepared state-
ment is typed on a Department of Justice caption. Must you clear
vour statements in advance with the Justice Department ?

Mr. Sigrer. I work with members of the Justice Department in mak-
ing this; yes, sir. I would not say I clear it, but we work together. One
of the men who actually authored that, I think, is sitting in back of
me.

I will say this, though: I have final say and did have final say on
this and what went into it. The final corrections were made by me.

Mr. Kastenymeier. I have other questions, but I want to yield to my
colleague. I will return for other questions later.

I will yield first to the gentleman from Massachusetts, Mr, Drinan,
who went through this in the last Congress.

Mr. Drivan, Thank you, Mr. Chairman.

Thank you, Mr. }-mr!( r, for coming before us and for your statement.
I commend you and your associates upon the changes which have been
made. But at the same time, T think there is a fundamental difference
between what you are recommending and what the committee has con-
cluded. T do not thmlx there is any point in blinking at that.

You state on page 1, “that it is fair to say that we are in agreement
on fundamental issues.” Well, in all candor. T have not found many
fundamental issues in agreement and at that you are resisting legis-
lation. Yet, I like to think that our probe and our travels to prisons
and our correspondence with hundreds of Federal prisoners, brought
a little bit of reform into the Parole Board and that you have adopted
some things that people have been recommending for a long time.
For that, I am grateful and I commend you.

At the same time, I gather from your statement that yon do not want
our interference at all and that you say, “We are doing fine.” In all
candor, I do not find anvthing here that is encouraging the committee
to continue in its work. Mayvbe that is being too blunt about it. but we
have been on this for some 2 years. We have held hearings, we have
talked to people. And we have structured something. I, for one. feel
that we should go forward. recardless of what is held by the Parole
Board. These are findings that we have come to after hearing
witnesses of all types and T have been involved in eriminology and
penologv. not as lone or as intensely as vou. sir, but for some 10 or 20
vears. All T ean say is that the best .(u'rl e across the country have been
recommending many of the thines that we have in onr bill and that
there is profound “discontent—I do not have to tell you—among
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Federal prisoners, and I am happy to see this experiment where they
do get the reasons why their parole was denied.

At the same time, what do you think that this committee could justi-
fiably or helpfully do to assist you in the mutual objectives that we
have?

Mr. SigLer. T would say to you the same, sir, what I said to Senator
Burdick’s committee.

Mr. Drivax. Senator Birch Bayh's committee ?

Mr. SicrLer. No. Senator Burdick's.

We believe that we are not making these changes that we obviously,
as I stated, are opposed to in your bill. But we are going forward ex-
actly as 1 stated, onlv I could go into it a little deeper, in doing what
we think is best from the standpoint of handling the parole problems
of the Federal Government. And we would ask you to watch us. We
think that is fair. _

Mr. Drixvax. We have been watching it for a long time and the rate
of recidivism is not going down. Can you show that?

Mr. Sterer. Well, no, but nobody else can, either.

Mr. Drixax. OK. I agree, but in Federal prisons, where we have
direct oversight function, there is no indication that anything is im-
proving. That is why this congressional unit has to adopt measures
that promise something better.

Mr. SierLer. T would say to you that nobody could measure anvthing
in the area of this business in 6 or 8 months’ time. There would be no
way that you could measure what we have done or what anybody else
has done in 6 months.

From the standpoint of recividism, T have been around a Jong time
and I would—

Mr. Drixax. You have had a very distinguished career. sir, in this.

Mr. Sterer. And T would not make any predietions until T saw them
work. because we do not know much about this. T said something in
here that T think T would correct. We are not a seience, we are not even
an art yet in this business. And the very first thing that has been done
in parole, in the history of parole, to my mind. at least, is the gnideline
situation T mentioned in here based on the research we are doing that
began before I ever came on the scene. Now, parole anthorities the
country over—no, the world over—have made all the decisions and if
vou have talked to anybody who has ever been on a parole board, it
is a gut-level thing. Well. it may be all right in a poker game to make
a out-level decision whether vou should eall anyhody or not, but it is
not a very good way to make a decision on the life of the prisoner.

Mr. Drixan. I think you have made more progress in a year than
T have seen for a long time in the Federal Parole Board and I com-
mend you. We are here to assist you. All you are saying is: “We prefer
to do this administratively rather than by legislation.” T say we are
here to hélp you with legislation that will help you with your objec-
tives.

Mr. Sterer. On my own. and again, this is a philosophical thing, I
have never been on that side of the counter. of the table. Legislation is
hard to change if you get something wrong. It is much easier to pass
than it is to change. And this is the reason, the basic reason, that we
helieve it is good to experiment with this thing from the standpoint of
administrative procedure, becanse we can correct errors that we make
as we go along. And they should be corrected.
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Mr. Drixax. We also are accountable for those mistakes because we
have direct oversight function, All we are saying is that the track
record, as indicated in these volumes and in all types of other testi-
mony, is not good.

Mr. Sicrer. Right.

Mr. Drivax. And that you have improved it, but T say that we
have an obligation to assist you by passing legislation.

Mr. SicLer. Well. T am not here, of course, to argue that. T am here
to make suggestions to you,

Mr. Drixan. You have discussed only your major criticisms of the
legislation, You have rejected every major aspect of the proposed
legislation,

Mr. SicrEr. I do not have to agree with that.

Mr. Drixax. That is not a constructive approach in coming before
us. We have studied it, we have the backeround. we want to he help-
ful and you come here and say that nothing in this proposal which
has been endorsed by experts—we took the best- -nothing in the bill
is constructive.

Mr. Sigrer. I am sorry. But we took 2 years—well, T have been on
the Board for close to 2 years and we have studied it.

Mr. Drixax. Would you say this. sir. that onr bill embodies the best
recommendations made by the most knowledgeable people in this
area?

Mr. Sterer. T would say your bill is not the best bill introduced in
Congress, if that is what you mean.

Mr. Drixax. No: that is not what T meant. T meant that we have
called what the experts have said are the most knowledgeable people
and have put it into proposed legislation. Would you recognize that?

Mr. Sterer. I recognize some of the people.

Mr. Drixax. Therefore, you are proposing the enactment of what
the best criminologists and best penologists in this country are recom-
mending. I:i;{hf ! Yesorno?

Mr. Sterer. No: I am not eriticizine any other penologists, but
when you say you have the best. there are a lot of them. vou know, 1T
do not know who all you had appear before vou. Some of the peonle
that did appear before you—and T do not —please do not ask me who
they are—I would not consider them to be the best. So 1 would take
exception to that. that all of them are the best.

Mr. Drixax. All right. T thank vou for your criticisms. We will
look at them very carefully and T will just conelude by sayine that the
last point, one of the last points, on page 21 about the admini ration’s
law enforcement revenue-sharing pronesal. T think that is dead for
at least a year, perhaps 2 years, and I do not think, therefore, that that
is a justifiable reason for postponing it.

I thank you for your testimony and I do hope that we can collnborate
in the future and work together for the improvement of the Parole
Board,

Thank von.

Mr. Kastexyemer. Before T yield to the gentleman from Illinois.
Mbr. Railshack. who also worked on this legislation in the 92d ("onoress,
I wounld say it is perhaps inappropriate to expect the LIEAA Aect
to reflect these changes until we incorporate basic changes in the Fed-
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eral parole system. Then I think we will be in a position to ask the
States to adopt some minimum standards in that connection.

Mr. Sicrer. I would want to be on the record as not disagreeing with
that, because I happen to know that some of these systems, maybe
all of us, need to lift our minimum standards. I would not want to dis-
agree with that.

Mr. Kastexyemr. Secondly, there were those who testified before
the subecommittee who were so disillusioned with the parole experiment
generally as to recommend not reform of parole, but abandonment of
parole as a system and return to straight sentencing, straight service
of terms, stating that parole was largely a chance matter and an illu-
sion held out to inmates and so forth and so on, that it j_"i'i:('r':l”_\' had
not worked.

We, however, as a subcommittee still believe that we can help the
parole system work.

Mr. Sigrer. Mr, Chairman, may T add right here that T agree with
that. I do not think parole has been ood, the way it has been run
over the years. I would agree. T would agree we need change.

Mr. Kastexyeer. [ yield now to the gentleman from Illinois,
Mr. Railsback.

Mr. Ramseack, Mr. Sigler, T want to begin by complimenting you
for the pilot program which recognizes one major step, that is a two-
tier system. Also, I want to commend you for taking another step
and that is giving reasons for denial of parole, which I think is long
overdue and which von had sucecess with, This confirms some of the
thines we proposed in our legislation a year and a half ago.

Might T ask vou to nrovide us with biographies of the members of
vour Federal Parole Board. T have gotten just some of your back-
ground, but T wonld like to know your entire background.

[ Subsequently, the following was submitted :]

BIOGRAPHY

Name Mauriece H. Sigler.

Title and Organization Unit: Chairman, U. 8. Board of Parole, Justice,

Date and Place of Birth : 7/3/09—Missouri Valley, Iowa.

Eduneation : High School—Two semesters at South Dakota State College,

Military Service : U.S. Navy, 103415,

Work Experience :

May 1939 to April 1946—Correctional Officer, U.S. Penitentiary, Leavenworth,
Kanas,

April 16 to October 1952—Correctional Lt. and Staff Training Supervisor,
Federal Correctional Institution, Seagoville, Texas.

October 1952 to August 1958—Warden, State Penitentiary, Angola, La.

Angust 1958 to May 1959—Division of Corrections, Tallahassee, Fla.

June 1959 to April 1963—Warden, Nebraska State Penitentiary, Lincoln, Neb.

April 1963 to January 1997—Warden, Nebraska Penal and Correctional Com-
plex, Lincoln, Neb,

January 1967 to July 1971—Director of Division of Corrections, Nebraska.

July 1971 to June 1972—Member, U.8. Board of Parole,

July 1972 to Present—Chairman, U.S. Board of Parole.

Honors: Recipient of annunal “Award of Appreciation” (1970) given by the
Nehraska Bar Assn, to non-member of the bar for services rendered to the state,

Recipient of the “Good Government Award” given by Lineoln, Nebraska
Javeees for excellence in and dedication to the publie serviee (106—).

Organizations: Past President. Ameriean Correctional Assn., currently Mem-
ber of Board of Directors, American Correctional Assn.

Member of Ad Hoe Committee for Nat’l Institute of Corrections.

Family : Married—no children.
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310GRAPHICAL SKETCH—CURTIS C. CRAWFORD

Birth : April 18, 1921, Paris, Tennessee. i

Edueation: A B, Degree, Political Science and History, West Virginia State
College, Charleston, West Virginia, 1947. LL.B. Degree, Lincoln University,
JefMerson City, Missouri, 1951,

Military : U.S, Army 1942-1946, Honorable Discharge, Staff Sergeant (Chief
Admini itive NCO).,

Professional experience :

Claims Investigator, Transit Casualty Company, St. Louis, Missouri,
General Practice of Law,

Assistant Cireuit Attorney, City of St. Louis, Missouri.

Chief, Trial Assistant, Circuit Attorney, City of St. Louis, Missonri.

1965 and 1967—Sat as Provisional Judge, Court of Criminal Corrections, St.
Louis, Missouri,

1965-67—Director, Legal Aid Society of the City and County of St. Louis,
Missouri.

1967-T0—General Practice of Law.

1970—Distriet Director, Small Business Administration, St. Louis, Missonri.

Professional memberships: American Bar Association, National Bar Associa-
tion, Missouri Bar Association, The Bar Association of Metropolitan St. Louis,
Lawyers Association of 8t. Lonis, Mound City Bar Association, John Marshall
Club,

Social and Civie Organizations: Board of Adult Services, City of 8t. Louis:
Board of Directors, St. Louis Amatenr Athletics Association : Page Park Branch,
YMCA, St. Louis, Missouri; Boy Scouts of America: National Association for
the Advancement of Colored People; OMEGA PSI PHI Fraternity.

Political: 1964—Candidate for Circnit Attorney, City of St. Louis: 1968—
Candidate, U.8. Congress, First Distriet of Missouri.

Persomal : Married Oectober 10, 1954, former Joan Carroll, two children, hov
and girl,

Appointment to Board: September 18, 1970 by President Richard Nixon, John
M. Mitchell Attorney General; Confirmed by Senate October S, 1970 ; Sworn in
by Justice Harry Blackmun, November 9, 1970,

TroyMAs R. Horscraw, Mesmper, U.S. Boarp oF PAROLE, WasHixeroNn, D.C.

Date of Birth : December 12, 1929,

Place of Birth : Jefferson County, Kentucky.

Profession : Law Enforcement.

Education: BS in Commerce, 1960, University of Lonisville, Kentucky. JD in
Law, 1966, University of Louisville, Kentueky,

Positions held (in chronological order) : Jefferson County Kentucky Police
Dept., January 1959 to October 1972: Chief of Police, 1961 to 1071, Jefferson
County, Police Dept.; Member U.S. Board of Parole, Oct., 1972 to present,

Memberships of Societies, Clubs, ete (with any offices held) : International
Association of Chiefs of Police, Kentucky Law Enforcement Council, Southern
Police Institute Alumni Assoclation,

Military : U.S. Army, June 1954 to June 1956, Served in Germany.

Groree J. Reen, Meseer, U.S8. BoArD OF PAROLE, Wasmixarox, D.C,

Date of birth : May 51, 1914,

Place of birth : Haigler, Nebraska,

Profession : Criminologist,

Details of education : A.B., Pasadena College: Gradnate Studies, U7, of Sonthern
California—Criminology ; Elected a “Fellow” American Academy of Criminology
because of research in the causes of juvenile delinquency,
~ Personal details: Wife: Lois C. Goetze Reed (Married November 10, 1938),
Son : George O, Reed,

Details of Positions Held (in chronological order) §

Deputy Probation Officer, Los Angeles County Probation Department, 1938-
10446,
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Field Director, California State Youth Authority, 194610548,

Deputy Director, Minnesota State Youth Conservation Commission, 1949-1953.

Chairman, Youth Correction Division, U.S. Board of Parole, U.8. Department
of Justice, 1953-195T. !

Chairman and Member, U.8. Board of Parole, U.8. Department of Justice,
195719464,

Diretcor. Nevada State Department of Parole and Probation, 1905-1967.

Professor of Criminology, College of the Sequoias, Visalia, California, 1967-
1968,

Director, Lane County Juvenile Department, Eugene, Oregon, 1968-1969,

Chairman, U.S. Board of Parole, U.S. Department of Justice, May 1969 to
July 1, 1972, ! : y

Member, U.8, Board of Parole, U.S, Department of Justice, July 1972 to
present.

Memberships of Societies, Clubs, ete. (with any offices held) American
Academy of Criminology ; National Couneil on Crime and Delinquency (formerly
on Board of Directors) ; American Correctional Association ; American Bar As-
cociation. Commission on Correctional Facilities and Services; National Parole
Counecil (former Chairman); Member, Executive Board, Professional Couneil
on Probation and Parole; Member, Church College Board of Trustees and
former Member Board of Trustees, Protestant Church Seminary.

Military : 1942-1945 United States Navy—Honorable Discharge.

Publications: Numerous articles in Federal Probation, Soeciological Review,
Journal of Corrections.

Speeches: In addition to some 35 published speeches, Parole Better IProtects
Society, given before the National Exchange Club's eonvention in Los Angeles,
Oailfornia, was published in Speeches of the Year as well az in the U.S. Con-
gressional Record.

Honors, Prizes, ete. Awarded: Outstanding President's Alumni Association
Award, Pasadena College; Three Honorary Doctor of Laws Degrees; Special
Award of Recognition, American Legion; Membership in the Special Awards
for Services to Humanities by National Exchange Clubs of America; Who's
Who in America.

Gerarp E. Muren, MemBer, U.S. Boarp or Parore, Wasmingroxs, D.C.

Drate of birth : July 2, 1900,

Place of birth : North Jay, Maine.

Profession : Member, U.S. Board of Parole.

Details of Education : University of Illinois 19281832,

Personal Details: Married Fiona M. MacLeod, June 22, 1935 ; one son, Gerald
M. ; two grandsons, Mike and Mark.

Details of Positions Held : Parole Officer—State School for Boys Maine, 1933~
1941 : Parole Officer—Maine State Prison, 1941-1942; Chief Parole Officer—
State Parole Board of Maine 1949-1955: Member, U.S, Board of Parole—1955
to present; Chairman, Youth Correction Division—I1961-1063.

Memberships of Societies, Clubs, ete.: ACA, NCCD, APA (Correctional As-
cociations), Reserve Officers Association (Military), Masons—Chapter, 32nd
degree, Shrine, Royal Order of Scofland.

Military : Maine National Guard, 1935-1939; U.S. Naval Reserve, 1942-1065,

WirLiam T. Woobarp, Jir

3irth : October 1, 1913—Selma, North Carolina.

Education: A. B. in Eduecation, University of North Carolina—1934. Graduate
work at the University of North Carolina School of Social Work (one year).

Employment ¢ Teacher, Public Schools of North Carolinn, 1934-38: Case
Worker, Johnston County, North Carolina Welfare Department, 19351 ; Super-
intendent, Johnston County, North Carolina Welfare Department, 1941-51; Chief
U.8.P.0, United States District Court, Eastern District of North Carolina,
195166,

Public Positions: President, North Carolina Association of Public Welfare
Superintendents ; Delegate, Mid-Century White House Conference on Children
and Youth: Member, Legislative Couneil of North Carolina Soeial Service Con-
ference ; Member, Johnston County, North Carolina Memorial Hospital Board
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of Trustees; Vice-President, Federal Probation Officers Association : President,
Federal Probation Officers Association.

Appointment to Board: September 7, 1966 ; appointed by President Johnson,
Nicholas Katzenbach, Attorney General,

—

BIOGRAPHICAL SKETCH—WILLIAM E. Axos

PERSONAL
Date of Rirth : July 20, 1926,

Place of Birth : Charleston, Arkansas,
Family : Wife, Ava N. Amos ; Children, 2 boys and 2 girls.

EDUCATION—DEGREE, COLLEGE OR UNIVERSITY, MAJOR SUBJECT

B.S.E., State College of Arkansas, Social Seience,

M.A., University of Tulsa. Cli eal Psychology,

School Psychologist Certificate, Americ
tion (30 hrs. beyond the M.A.).

M.Ed., University of Maryland, Guidance and Counseling.

Ed.D., University of Maryland, Human Development.

an University, Psychology and Bduea-

WORK EXPERIENCE

Psychologist, Child Guidance Clinie.

Principal, Cabot High School, Cabot, Arkansas.

Superintendent of Public Schools, Cabot, Arkansas,

Army Officer. I was assigned to various Army correctional institutions, includ-
ing the United States Diseiplinary Barracks. While there I was Director of Edu-
cation and Training,

Special Agent, U8, Secret Service, I was assigned to Presidential protection
and investigative work.

Children’s Center, Laurel, Maryland. Staff Training Officer for three institue
tions. Two institutions for delinquents and one for the mentally retarded,

Superintendent, Cedar Knoll School, Cedar Knoll is a coeducational insti-
tution for juvenile delinquents from the Distriet of Columbia and provides care
for approximately 600 young people.

Chief, Division of Youth Employment and Guidance Services, U.8. Employ-
ment Service, 1.8, Department of Labor, Washington, D.C.

Assistant Director, President’s Commission on Crime in the District of
Columbin

Chief, Division of Counseling and Test Development, U.S. Employment Serv-
ice, 17.8. Department of Labor, Washington, D.C.

PROFESSIONAL MEMRERSHIPS

American Psychological Association.
- American Personnel and Guidance A ssociation.
. District of Columbia Psvehological A ssociation.
. National Association of Training Schools and Juvenile Agencies.
. Member, The American Academy of Politieal and Social Sciences,

ACADEMIC AND CIVIO HONORS

. P81 CHI ( Psyehology).
- PHI ALPHA THETA (History).
O. PHI DELTA KAPPA (Education).
- Human Development Fellowship—TUniversity of Ma ryland, 1958,
. Grant Foundation Fellowship—Tniversity of Marvland. 1959,
. Varions service awards from communities or service agencies,
Superior Performance Award, U.S. Department of Labor, 1064,

PART-TIME UNIVERSITY TEACHING

. Tniversity of Georgia.
B. T'niversity of Marvland,.
2, University of North Carolina.
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D). The George Washington University.
Dr, Amos is currently a professoriul lecturer in education at the George
Washington University.

Mgs, PAvrLAa A. TexxaxT, MEMBER, U.5, BoArp oF PAROLE
. Three years, 17.S, Navy.
Graduated fmm Lincoln University Law School, 8an Francisco, California.
Admitted to and Member of the State Bar of California in 1955.

. Member of the ABA and Federal Bar Association.

. Assistant United States Attorney. Territory of Alaska.
District Attorney of Lassen County, California,

. Private Practice 196368,

. Appointed by Governor Reagan on November 1, 1968, to the Board of Cali-
fult:m Youth Authority.

9. Appointed by President Nixon on October 14, 1970 to the United States Board
of Parole.

Mr. Ramspack. Presently, how many blacks are on the Federal
Parole Board?

Mr. S1crLEr. One.

Mr. Ramspack. One black ? What is his backeronnd ?

Mr. Sicrer. He is an attorney. He was a prosecuting attorney at one
time. He has worked on both sides of the aisle. ITe is from St. Lonis,
Mo.

Mr. RarspAck. Was he a defense counsel, too?

Mr. StcrLEr. Yes, he has been a defense counsel.

Mr. Ramspack. That is why 1 want to get biographies of the mem-
bers of the Parole Board. T think we are very interested in that.

What is the percentage of blacks in the prison population right
now, if vou know ?

Mr. Sigrer. T do not know, but there is a man in the room who ean
answer that right now.

Mr. Ramuseack. Could von get the answer from him?

Mr. Tavror. Sixteen percent.

Mr. Ramseack, Sixteen percent in the prison population?

Mr. Tayror. Yes.

Mr. Sicrer. Mr. Tavlor is the Administrative Assistant to Mr.
Norman Carlson. Director of the Burean of Prisons.

Mr. Drinax. Did T understand that 16 percent of the 1,000 Federal
prisoners are black?

Mr. Sicrer. There are 23.000. Mr. Drinan.

Mr. Tavror. Exeuse me. 26 pereent, T am sorry.

Mr. Drivax. Now. which isit ?

Mr. Tayror. Twentv-six percent.

Mr, Drivax. T wonld like to have docnmentary evidence of that.

[Subsequently, Mr. Taylor supplied the following information:]

GRAND TOTAL FOR ALL INSTITUTIONS (EXCLUDING HOLDOVERS)—POPULATION BY RACE
AS OF MAR, 31, 1973

Number Percent

21,556
13,922

k=l 6, 432
p'f.’ o s R AR s - - e S 39
Not reported °F < B 2 173
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GRAND TOTAL FOR ALL INSTITUTIONS (EXCLUDING HOLDOVERS)—-POPULATION BY RACE

AS OF DEC. 31, 1972

Number Percent

Total ..

White
Black
Yellow
Red. .
Other
Not reported

~d PO PRI LN 00

GRAND TOTAL FOR ALL INSTITUTIONS (EXCLUDING HOLDOVERS)—POPULATION BY RACE AS OF SEPT. 30, 1972

Number Percent

Total. . - 20,694
White e 12,933
Black.. 1L i el 5,595
Yellow ichet Hae Fadas “ 35
Red - : 316
Other : ; : S a8
Mot reported . 1 . - h X 1,711

GRAND TOTAL FOR ALL INSTITUTIONS (EXCLUDING HOLDOVERS)—POPULATION BY RACE AS OF JUNE 30, 1971

Total
Whila
Black
Yellow
Red
Other
Not reported _.

Mr. Ramspack. Now, what percentage of the hearing examiners
are black?

Mr. Sterer. We do not have a black.

Mr. Ramseack. You do not have any black hearing examiners?

Mr. SicrLer. No. One left us. One is coming. So there will be an-
other one, Mr. Donahy

Mr. Ramspack. Let me comment. We at one time were considering
putting in our parole bill some 1'1-111151'1-1m-|1l~4 that there should be
some racial and ethnie representation on the Board. But we decided to
make such a proposal suggestive rather than mandatory. However,
I must say that personally, from what you have just told me, I, for
one, might have second thoughts. It seems to me Im‘im\ttlmlq that
we have 26 percent blacks in the prison population and we have one
single Parole Board member and no hearing examiners.

Mr. Sigrer. Excuse me, sir. May I make that a little stronger on
the record, then ¥ We have hired one. He is coming.

Mr. Ramseack. I know, but—how many hearing examiners do you
have?

Mr. Sterer. Eight.

Mr. Ratuseack. That leads me to my next question. You are trying
to develop a two-tier system but 'fnvn your limited budgetary re-
straints I am wondering if such is possible. T want to know if we are

really going to do anything about attacking your heavy caseload,
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What are your needs and how can we help you meet them? What do
you really need to have a successful five-region system?

Mr. Sicrer. We have submitted, as I told you a few moments ago,
I have asked for a 100-percent increase in our budget, practically
speaking—that is, in round figures—30 examiners, We have asked
for 30.

Mr. Ramssack. Thirty examiners? I commend you for that.

What kind of a caseload are we seeking to achieve per individual?

Mpr. Sierer. Well, our plan is to work these men in teams of two
and we visit each institution six times a year. In our experiment on
this project—and I have been out twice, myself, so I am not speaking
from hearsay—it is not unreasonable to believe that we should hear
14 cases a day.

Mr. Drinan. Excuse me, sir.

Fourteen cases a day?

Mr. Sicrer. Yes.

Mr. Drivax. How long does each person have?

Mr. Sierer. As long as he needs, Father—some 15 minutes, some
an hour. You cannot, in my judgment, just break off times on the
clock and say you are going to give that. But we do not—some days,
we have 11, you know.

Mr. Rarssack. May T just say that this was one of our major con-
cerns. We talked to so many inmates who felt just extraordinarily
frustrated that they were given no prior counseling, they did not
even know who their counselor was, then they would have 10 minutes
before the Parole Board, which is ridieulous.

Mr. Sterer. Mr. Congressman, let me say this to vou for the record,
that no inmate, to my knowledge—and I can be wrong; somebody may
have pushed one out, or two, or maybe a number—but single examiners
zo out—that has been our procedure with no more people than we
have—and will hear an average of about 17 cases a day, and they work
8 hours. Sometimes they work 9 hours before the-

Mr. Ramssack. What do you think about our proposal which would
actually set up five regional parole boards, meeting in panels of three,
one Parole Board member with two hearing examiners? Tn other
words, have one Parole Board member rather than delegate all the
decisionmaking to a hearing examiner?

Mpr. Sicrer. I would have to say to you that T have not even consid-
ered it enough to give yon an intelligent answer. Our whole plan has
heen based on what I said to vou, that we believe we need two people. .
Now. I have gone out on two hearings, have had two experiences hear-
ing complete dockets. with two different Parole Board members. And
there is always the chance that two Parole Board members will not
agcree on a decision. So it has to be referred to a third one. You don't
want them to do this job so that you would probably never have a split.
So it would have to be referred to somebody else, maybe three people.
T doubt that it would be good to have a Parole Board member. with
two examiners, for this reason: If vou had a real strong Parole Board
member that was a dominating person, he might dominate the votes.
You know, in other words, his sales pitch might be the strongest and
vou might have, rather than three, conceivably, yon could have one if
von had two people who would listen to their superior officer in a man-
ner that yon and I would agree is wrong,
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I believe that two members, two hearing i\u.nitm- -incidentally,
these hearing examiners are going to be as well qualified. and maybe
better l|lll|l{u'cl in some instances, than some of the Board mvmhr‘n
We are just not picking people who have no background. Our hear ing
examiners are all l-\Iurl[-qu people and they are now being ;:‘ltl

(S-14 salaries, which will give us an opportunity to get good experi-
enced people in the positions.

Mr. Rainspack, '!'his is my final question. I am asking this, really,
for Mr. Cohen, who could not be here. but T share with him his concern.

I have a great deal of diffienlty understanding why originally yon
would permit a so-called advocate but not an attorney. I know you talk
about the wmul\u ary character of the I)If}{l('lh'l;_(.‘-. But, i under-
stand you ehanged your policy on that point.

The nllu" thing is why cannot an attorney, or the individual in-
mate, be able to challenge facts upon which the judgment is based
which deny him parole?

Mr. Sicrer. If they are facts. We do not go behind the courts. The
Parole Boards do not go behind the eourts and I personally do not
think that we should.

Mr. Ramseack. That is not what I am talking about.

Mr. Sicrer. Are those not the facts of the case?

Mr. Ramuseack. We are talking about a case where you have a file
that comes up to you which you have not even seen be fore, which comes
from the prison .ml'mrmu who say. this man was guilty of commit-
ting such and such at 3 o'clock on the 3d day of June, and this man
wants to challenge that fact which was given to you through hearsay
by an individual that is within the prison system. Why should not he
be able to challenge that fact if he says, I did not do that and T have
witnesses that will say T l]il] not do that ?

Mr. Sicrer. I am not opposed to his challenging that fact. That is
why I say a limited access to the files, in my judgment, is desirable.

Mr. Rarespack. And I appreciate you taking that position. You say
there are certain reasons why you cannot permit access to the files.
Well. T think Congress can take care of those reasons. But I think if a
person is going to be detained or held in custody based upon another
person’s decision. he ought to know why that decision was made. I
think he ought to be able to question such a judgment,

Mr. Sigrer. He should know why it has been made and there is no
question about that. And T will agree with you, having worked in
prisons many, many vears. that sometimes things get into the records
that should not be inthe records. E unthmfrt}mt goes into every rec-
ord is not a fact.

But T do not think that this is a matter of law. This is a matter where
this man should be able to challenge, and this is why I say limited
disclosnre of the files,

Incidentally, the Bureau of Prisons will not disagree with that. Mr.
Carlson is going to be before you and I know he will tell you that he
agrees this should happen, too.

Mr. Ramseack, They should have limited access?

Mr. Sierer. You know, for instance. we say he has done something
bad. that should be in the file, and another person may have something
wrong that is in these files, probably, where information that belongs
in one file gets into another, and a man should be allowed to challenge
this. I agree with you.




15:

Mr. Ranssack. Mr. Chairman, T have just one last observation.

It is my understanding that that part of your statement which 1s
critical of our bill for providing legal representation under the Crimi-
nal Justice Act. We are not necessarily providing every single inmate
that requests an attorney with an attorney. That attorney would be
provided by the court under the terms of the Criminal Justice Act.
That is my understanding. In other words, we are talking about poor
people who cannot financially afford to retain their own attorney.

Mr. Sicrer. I understand, but T would still object to attorneys at
parole hearings under those conditions.

Mr. Ramspack. Thank you, sir.

Mr. Kastenyemrr. I would like now to yield to the gentleman from
Utah, Mr. Owens,

Mr. Owess. Mr. Sigler, I commend you for your candid statement ;
your admission that you disagree with every proposal, every major
proposal made by the chairman’s bill, which is the result of 2 years
of hearings. That, I think, bodes well for our ability to talk straight-
forwardly and to isolate issues. T must confess a certain ignorance of
the Board’s background and your personal background. You had
served on the Board prior to your appointment as (Chairman?

Mr. Sierer. T have been on the Board a total—well, since the first
day of August 1971, when I came on the Board.

Mr. Owexs. And you made Chairman——

Mr. Sigrer. First day of July last year.

Mr. Owexs. And your background ?

Mr. Sigrer. I began in the correctional serviee in 1939 and that is all
I have ever done since. I was with the Federal Burean of Prisons for

nearly 14 vears. I have been a warden for 20 years. I was director of
corrections in Nebraska for 5 vears. And I still do not know all the
answers. 1 do not want you to think—I am just telling you what I
have done.

Mr. Owsexns. T presume vou are begifning to see many problems?

My, Sterer. T have seen the problems.

Mr. :~s. If not the answers?

Mr.S . Clorrect.

Mr. Owexs. The Board is composed of how many members?

Mr. Starer. Eight.

Mr. Owexs. There is one black ? Are there any other minorities repre-
sented on the Board ?

Mr. Sterrr. No. I do want to say there isa woman on the Board.

Mr. Owgxs. There is a majority rather than a minority in this case.

Mr. SicLER. Yes. '

Mr. Owrexs. That is relevant. Thank you for mentioning it.

And there are 8 hearing examiners who handle, did I under-
stand, 17,000 cases a year? '

Mr. Sierer. No, the way it is set up, Mr. Owens, they are supposed
to handle 75 percent. We, as Board members, in addition to the way
our cases are scheduled, are charged with hearing 25 percent. To be
perfectly honest with you, we do not do that. We do not handle 25 per-
cent. So the 8 examiners do handle more than 75, T would say even
more than 80 percent. We do not get out as often as we shonld.

Mr. Owexs. I see. All eight members, however, are full-time profes-
sional emplovees?

Mr. Sigrer. Oh, yes.
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Mr. Owexs. Public servants. Are there any other minorities among
the hearing examiners?

Mr. Sicrer. There are none.,

Mr. Owexs. There is one point on page 17 that T found interesting
and would like to ask You about. You indicate a desire to retain, I
guess, in the way of massive retaliation. all the t ime remaining under
a man’s sentence if he violates his parole. In other words, no time off
for good time if he violates that parole,

Mr. Sigren. If You do not mind, that does not sound good to me,
massive retaliation.

Mr. Owexs. No, no, please go ahead and restate it in your own
terms. You have been very candid. I am sure we can arrive at a medinm.

Mr. Srerer. What I believe is this should be done again in a dis-
cretionary manner. I will agree with you, many times good time is re-
stored. Many times a man is reparoled. The fact of the matter is I
voted on a man the other day on the same sentence, the fourth repa-
role. He is doing a lot of time, but he has failed three times and we have
given him another chance.

Mr. Owexs. In effect. a man could serve 2 years of a 10-year sen-
tence, for example, go on parole for T years: 9 vears from the time of
his original commitment. his parole could he revoked and he could
serve theoretically 8 more years in prison. That is a total of 17 years
on a 10-year sentence.

Mr. SicLer. That is correct. This could be done,

Mr. Owexs. Is there any study which would back up the importance
of maintaining that right of massive retaliaf ion? I am sorry to offend
you in that way. It is a massive club over his head

Mr. Siarer. No, that is richt.

Mr. Owens. Are there any studies which would indicate that that is
helpful to you-

Mr. Sigrer, Not to my knowledge,

Mr. Owens. Or that conld justify that type of thing?

Mr. SierLer. Not to my knowledge. There has been no study made
on that.

Mr. Owexs. It is basically the gut feeling of those who are in-

volved in this?

Mr. SigLer. That is right, and as I say, that is not the best way to
make decisions,

Mr. Owexs, I am not sure which you——

Mr. Sicrer. That the gut-level ‘decision is not the best way.

Mr, Owexs. Do T understand you to say that that is the basis on
which yon say it is good to retain that club over a parolee’s head ?

Mr. SicrLer. No, T say this because these eople, being candid again
and honest, and T hope with some knowledge, are not the people who
are known for their honest convictions or the things that they want to
do to get along. They are not unknown to us as people who might do
things unless there was some way to handle it.

For example, I can tell you about a case that I know of—and T know
there will be many—that said. “Oh. if 1 get out there for a week or two.
[ donot care, if I'come back: T want to get out once in a while.”

Actually, there is no real reason for a man, sometimes, for 4 man to
want. to go from prison. We make mistakes. incidentally, in granting
paroles, too many mistakes. If we did not. we would not have this
parole failure system that we have, And I think we have to have some
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amount of time they give these people when they come to prisoi.
Sometimes we release them when we should not have released them.
We find a man gone back out on parole, too many men go back out on
parole, who have not even made any attempt to change their way of
thinking, have no idea of doing that. So I think we have to think
about the protection of the man on the street and the woman on the
street where some of these people are concerned. I think many people
in my position, the first thing you must think about is the person in-
volved, the guy we are talking to. But I think I would be in gross error
if T ever forgot that this man is in here for stealing somebody’s prop-
erty or knocking somebody on the head. And if we turn him out and
find out that he still has the desire or the inclinations to do things like
this. T do not think it is wrong to put him back in there and say, *You
are going to have to stay. And I do not believe that we should just
be allowed to let this time run.”

Again, I feel very strongly that the man has to have some hold
on him out there to make him want to get along, to make him try a
little harder.

Mr. Owexs. But that is a gut feeling, which you say is very bad.

Mr. Sicrer. But that is a gut feeling based on a lot of experience.

Mr. Owexs. I understand. Do I sense in you a philosophical objec-
tion to the concept of time off for good behavior, then?

Mr. Sicrer. I happen to believe good time in prisons is good. Now,
I may be in the minority on this. I think that our statutory good time
that is given is good.

Mr. Owrxs. That is an incentive for rehabilitation?

Mr. Stener. Yes. I think it is an incentive to—that word “rehabilita-
tion" bothers me, because I am not sure we do all these things. I think
it is an incentive before a man that is made for behaving, not making
wrong turns on the street because he will get pinched and it will cost
him €25. T think it is an incentive to make him think and want to get
along sometimes. But to use this as a method of rehabilitation, it has
some value, T am sure, because it is a reward for behaving yourself,
cetting along, but I am not sure that it is all that strong a rehabilita-
tive measure.

But T still would hate to run a prison, myself, without this ability
to mive good time or rewards for people who are trying to get along
and helping us get along in these prisons.

Mr. Owexs. Then why the objection to time off for good behavior
on parole? Do not the same criteria that you just talked about apply
toa manon parole ?

Mr. Starer. Well, T think it is entirely different. The people who go
out on parole, our concept of parole is, you are out there, you have a
job. yon have a hope, vou are back with your family. Everything that
anvbody else has you have, other than the fact that you have to report
for a while. We can take a man off parole, sir, any time we want to,
and we do take them off parole. We no longer supervise.

So T think that if T am capable of making a parole, that is something
T do not have to have. That is just my philosophical feeling about the
thing.

Again, that is what it is. Tt is a philosophical feeling. T feel that
wav about it. but T ean be wrong on that.

Mr. Owexs. Okay. I have one other very short question.
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Under your model, your pilot project, there will be no attorneys
appointed under any cireumstances for indigents, as I understand.

Mr. SicLer. For the parole hearings?

Mr. Owexs. Yes.

Mr. StaLer. That would be correct, under ours, yes.

Mr. Owexs. Under your model proposal.

Mr. S1GLER. Yes.

Mr. Owens. Thank vou.

Mr. Kastenserer. The gentleman from New York. Mr. Smith.

Mr. Syrri. Mr. Sigler, thank you for coming here today and giving
us the benefit of your experience with prisons and parole over a great
many years,

There was one statement, as T remember, that there were some wit-
nesses who appeared before this committee last vear who said that
perhaps we ought to give up the whole parole system. I would like to
ask you, from your experience, do you think that parole can work in a
majority of cases if it is properly done, if perhaps we experiment in
ways that you have already started and this committee is talking
about ?

Mr. St6rer. T think it can. and T think that the sincere interest that
people like you are exhibiting and doing what you are doing is going
to help, for a lot of reasons.

In the first place, you are going to see eventuallv, at least. that the
right kind of people are doing work and you are going to see that they
get the tools to work with. T believe this.

Parole has been the poorest financed part of corrections, in my
entire experience. It is kind of a stepchild of corrections. Who zets
the money? Institutions et all the money. And I am not saying that
they get too much, but T am saying that parole over the country—not
in the Federal Government : T am not talkine about that—in the States
where I have been, especially my home State. I happen—in the last
5 years, sir. I was director of corrections and T had parole under my
general supervision. Tt was the hardest thing in the world to sell the
legislature on getting more parole supervisors.

One of the bad things that we have in our country today, and T was
glad to see the Congress give the Probation Department not all they
needed in my judgment, but a vast expansion of the probation section.
We have too many people under one man or one woman out there.

Mr., Sarrrrr. You mean probation or parole officers ?

Mr. S1erer. Both, ves. You have too manv subjects under each parole
officer and each probation officer. generally speaking. T believe the
average in the Federal now, even with the new expansion, is around
70.or maybe more. And that is way too many.

How are you aoing tosupervise 70 people on the street ?

Mz, Ssrrrs, Mre, Sigler, in that connection, at the present time in the
Federal Government and the Federal parole system, do we provide any
commseling after a man is on parole except for this overworked parole
officer ?

*r. Starer. To mv knowledge. no sir.

Mr. Syrri. Would it be a good thing to have counseling ?

. Mr. Sirer. Of course, I think that the movement that is taking place
I some places is good, and that is the public—what do we call them ?
Mr. Sxytrri. They are volunteer workers,
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Mr. SicLer. Now, some of them are no good, as you well know. but
a good volunteer worker, in my judgment, is as good, if he is interested,
as a good paid probation officer. And I have seen this work. But we do
not have a good, well-organized—in my judgment at least—volunteer
system anywhere.

" Now, the attorneys of the country, the young attorneys, at least,
present are interested in this. And I know they are working at it.
I do not know how much success it has enjoyed. But I do know that
these are the type of people that can help people, because they are
intelligent. A man who will take his own time, without pay, to help
me is going to be appreciated much more than you if you are paid to
do it. So I believe, yes, this can help.

To answer your question, I think that parole—I know it can be
imnproved on, because we have so far to go. 1 believe that we—we
believe that we finally are coming into something in this guideline
business, first in selecting the proper people for parole. We believe that,
based on very limited experience, and if you asked me to prove it, I
could not prove a thing to you. But I will see that you get this material
that we are using. Mr. Hoffman is our research man and heads it up.
He has been working along with two of the best research people, I
suppose, in America—Mr, Wilkins with the State University of New
York at Albany, and Mr. Gottfredson who is now at Rutgers. They
are, incidentally, still working with us as advisers on this thing.

We believe that we are beginning for the first time to use a seientifie
approach for decisionmaking. This is the first time that T know any-
thing like this is being done. And this is just one of the reasons that I
am sort of pleading with you to give us a chanee with this.

I do not say to you that T know this is going to work. T do not
know. I can say to you, though, that based on the last 7 months now,
with the five institutions that we have worked with with the Federal

Government, with the Bureau, the staff at the institutions are happy,
the inmates are happy with it. They think it is a great step forward.
Those people are.

Now, the ones that we are turning down with this process are not
going to be any happier than those that we turned down under the
other system. But we think—we know we are being fair, because in
the guideline system, unless you can give good reasons in writing
why you do not stay in these gnidelines now, we say, you are staying
in them. It makes it fair. 7

For example, you and T are Parole Board members and you are a
liberal and I am conservative in my voting. So T maybe have been
voting to keep them in a little longer than maybe I should and you
have been doing the opposite and maybe voting to turn them out a
little quicker than you should. This guideline procedure that we
are using, based on the study of 5,000 cases to begin with, is bringing
you in on this side and me back on this side, and the man today knows
he is getting at least a consistent judgment on his parole. That is based
on these five institutions.

The assistant to Mr. Carlson, who in my judgment is probably
closest to this, told me the other day that this is the only—no, he said
this is by far the best thing that has been done. The only thing about
it is, he said, we are getting letters not only from staff, but inmates
all over the country are wondering, when are you going to put this
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system 1 an over the country? So it is getting some favorable re-
sponse from them,

May I read this to you? I do not know what it is, but it has been
handed to me,

This also removes some of the uncertainty of the indeterminate
sentence, too. You know, in other words, we hear a lot about disparity
in sentencing procedures. Again, judges are like Parole Board memni-
bers, some of them are more conservative than others and some are
more liberal. But again, the judges with whom we have talked about
this like this. They like what we are trying to do.

You are from New York,sir?

Mr. Sarora. Yes, I am.

Mr, Sterer. Well, I was at a Judicial Conference of the Southern
District not long ago and we talked to the judges about this thing
and each of them asked us to send all the material that we had to each
of them when I got home, simply because they said this is the first
time that ‘m\lmu\ has tilmi to do amlhnnr in this way and the
judiciary should have done it a long time ago. And we sent it to them.
And we have not heard too much about it from them, but they were
interested. Even a lnrm-ntmn attorney in this .m has asked for
this, just because he thinks that we may be on the right track from
the standpoint of doing something consistently and fmh And that
isas far as we have gotten.

Mr. Sarrrm. I think we all congratulate you on this effort, this
initiative to try to make the system more rational, provide guidelines
so that the inmates know some of the ground ruleg, and also providing
rights of appeal and so forth.

Tt seems to me that this committee, a couple of years ago, started
helping you by allowing, as I remember, the hearing examiners to
hear a parole application without the presence of a member of the
Board. Is that not what we did ?

Mr. Siguer. Well, vou—at least the Congress—gave us money to
hire eight examiners. I am not sure of that. T was not here when that
happened so T cannot say.

Mr. Syrrr. This was about 8 or 4 vears ago, but we started this
thing off. T am interested to hear that you now want 30 examiners?

Mr. SiarEr. Yes, because, again, they are overloaded.

Mr. Syrra. T do not know how the Board ever did it without any
hearing examiners at all. Well, you did not do it. That is what
happened.

Mr. Sicrer. That is the answer,

Mr. Syrra. Now, just two short questions. You said your cost was
going to double under your new proposed program, and T would
expect that that is going from 8 to 30 hearing examiners.

Mpr. Sterer. That is part of it.

Mr. Smrra. Plus supporting personnel—typists, file elerks, this sort
of thing?

Mr. Sterer. Right.

Mr. Syrrr. The other thing was, in your statement, youn said that it
was your opinion that the Parole Board should not be made inde-
pendent because you appreciated the administrative support of the
.l;nﬂ'-h!('o}])epnrtment What kind of administrative support would
that be
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Mzr. Srerer. Well, frankly, we work with them on the thing that I
just told you. They are going to support us in getting this money. They
have bought our concept of what we should do and they have
helped us——

Mr. Syita. I suppose another example would be in regard to your
prepared statement, in which you say Justice Department attorneys
prepared it, subject to your supervision and correction.

Mr. Sweer. Well, I think that would be fair, becanse I have tried
to sell the Justice Department like I am trying to sell you, frankly,
on this concept, because the Board of Parole at this point in time be-
lieves in what we are doing. We do not know again—I want to make
this real clear, because I do not want anybody sitting on that side of
the desk thinking that I am absolutely certain that I know what I am
talking about because we have not been at it long enough. All the
signs point good and it takes—you know, when you ask to have your
budget doubled because you want to increase the size of your personnel
100 percent, this sort of thing, that takes some support. This would be
one 1'(‘:15011, FQS.

Mr. Syrra. Thank you very much, Mr. Sigler.

Mr. Kasrexserer, The gentleman from Iowa, Mr, Mezvinsky ?

Mr. Mezvinsky. Thank you, Mr. Chairman. I know we have another
witness, so I will be brief.

As a new member, Mr. Sigler, I appreciate the comments and also
commend the members that have been here prior to my presence who
have done a tremendous amount of work. I will initially lead off with
recidivism, What is the percent of recidivism? Has it changed, has it
increased in the last year, has it decreased ? What has happened with
it in the last year?

Mr. Sierer. That T cannot tell you. I can tell you about the success
rate as far as people living out their paroles are concerned at this
point in time. And I cannot give it to you 100 percent or absolutely
perfect, because I do not have it in front of me. But we have two di-
visions m the Board of Parole—Youth and Adult. In the Youth Di-
vision, for the most part, our members or examiners see these people
soon after they get in, and especially within 90 days if they are sen-
tenced under the Youth Act, either one of them.

They will set them off such and such a period of time. The second
time around, almost 100 percent, I can say 97 percent and be safe, they
will parole him. This is not contract parole by the books, but actually,
it is, because we see them on time and set them off and say if you do
so and so, the next time they come around, we parole them.

Our success rate there is about 64 percent—this is the result of a 2-
year study. In other words, 36 percent failure in the youth. But this
1s turning most of them loose on the second time around, serving a
short period from the standpoint of their sentence, we will say maybe
20 percent of their sentence.

Then from the standpoint of the adults, 78 percent of our people
who are being placed on parole now are successfully completing their
parole. On the face of it, it would look like the recidivistic type of
adult prisoner is doing better. But this is not true, becanse we do not
parole as many in the adult type.

So the ficures look good, but they are not. So that is about the
we are doing from the standpoint of suecessful parole,
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Mr. Mezvinsky. I think your project may yield some answers on
recidivism. We should have a clear picture of what is happening. So
I would request whatever information you could give the committee
concerning that.

The next item, I want to focus on is independence. I cannot under-
stand why you have to tie yourself to Justice. Do you not understand
that if you are a prisoner and those that are prosecuting you are part
of the Department of Justice, that without a question, you have the
problem as to what faith they have in the parole process? I mean do
you not understand that a person who has been prosecuted by a Fed-
eral agency which is under the Department of Justice and now is hav-
ing a hearing before others who are also under the Department of
Justice, that he will have questions as to their objectivity

Mr. Sicrer. I understand. ' '

Mr. Mezvinsky. So why do you fight so hard against independence !
I do not understand it.

Mr. SiLer, Sir, I am not figchting that hard.

Mr. Mezvinsgy. Your statement is very clear, we do not share——

Mr. Sigrer, That is right, and I believe that, and T have tried to ex-
plain why T believe that.

Mr. Drinan, Whyt

Mr. Mezvinsky. Why ? That is what we want to know.

Mr. Sierer. As T say, maybe I did not make that very clear.

Mr. Drivax. Tt was not clear at all. Why ?

Mr. SigLer. Well, again, I want to be candid. I do not feel that there
is any pressure, any more pressure from them than there might be
from Members of the Congress, for example. There i nothing to say
that anybody in this United States cannot come to the Chairman of
the Board or a member of the Board and tell him, I know so and so
down at such and such a plaece, he has been there such and snch a length
of time. and T think he shonld be paroled. My experience over the
years, only in State government, has been that with a small operation
like we have, we are better in—I always like to operate in the State
government under an umbrella situation under a department of
institutions.

Now. I will answer vour question this way: I do nnderstand that
the man in the institution would be suspicious of peonle who are rep-
resenting the Department of Justice. T understand that, ves.

Mr. Ramspack. Will the gentleman yield ?

Mr. Mezvinsky. T am glad to yield.

Mr. Ramssack. I gather from your remarks that you believe that
there is a valid reason to be tied to the Department of Justice. Last
vear we had a separate bill setting up a juvenile institute and some of
the people from LEAA said we would be better off not having an in-
dependent juvenile institute because it is easier to get financing if you
are under the Justice Department umbrella. And honestly, from listen-
ing to your remarks today, I just get the idea that you feel that be-
cause vou are part of the Justice Department, you have sold them on
the need for 30 hearing examiners and they are going to go to bat for
you in respect to yvour funding. ITs that what you are saying?

Mr. Sterer. Well, Mr. Railsback, not exactly that way, but I sup-
pose T would have to say this to you. If I have somebody fighting my
battles for me like the Administrative Division of the Department of
Justice—and that is their function, as you know——
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Mr. Ramspack. I think what you say is true. However, this is what
concerns me. I am not sure that I agree with your position.

Mpr. Mezvinsky. I do not want to belabor the point, and I want to
say, just for the record, that if the main purpose is to provide the pro-
tection for the prisoner and for his rehabilitation, and if the argument
is simply that Justice can give you the musele to receive the funds,
then I think the basic purpose of parole is being subverted.

With that, I will yield back the rest of my time.

Mr. Drivax, May I make one point ?

Mr. KAsTENMEIER. Yes.

Mr. Drixax. I do want to belabor the point. I think it is essential
to our deliberations here. I think that it 1s very relevant to point out
that vour predecessor, Mr, Reed, said to this subcommittee in the April
1972 hearings, and I quote :

One of the things I did request before accepting reappointment by Attorney
General Mitchell was that there would be an examiner system, that we would
have additional manpower as well as the research project that I have alluded to
this morning. . . .

And he further stated :

There were many other areas that were a part of the understanding with At-
torney General Mitchell when I accepted reappointment. . , .

That shows me the necessity of independence. Mr. Reed came on
the Board only after he had gone to the prosecutor and obtained the
conditions of his employment. And the continuing conditions of your
employment, anyone's employment, depends upon the Attorney Gen-
eral. I think that is precisely the reason why we want an independent

Joard. You have not given any reasons, with all due respect, sir, why
the present situation is acceptable.

I'would like to ask one last thing. What individual. precisely, cleared
your testimony this morning in the Department of Justice? To whom
did you submit this and who cleared it ?

Mr. Sicrer. Nobody. I cannot tell you.

Mr. Drinax. It was cleared? It was submitted to someone in the
Department of Justice? Mr. Reed conceded that point a year ago here.
The chairman asked whether he had cleared his statement with anyone
in the Department. Mr. Reed said “yes,” that he was required to clear
it with someone.

Now. [ am just asking, who clears it ?

Mr. Sigrer. Well, I work with two lawyers in the Department of
Justice.

Mr. Barry will answer that question, because he knows better than I.

Mr. Barry. I will try to do my best, gentlemen.

Like any other comment on legislation, it merely clears throngh the
Deputy’s office, where the congressional liaison with Congress takes
place so that we are taking a consistent position in this legislation, this
proposed legislation, with other proposed legislation, like H.R. 6046,
the administration’s bill for the reform of the entire criminal code,
which contains parole. This is a regular, standard operating procedure.

Mr. Drixax. Mr. Barry, this proves my point, that you have to clear
with the people who represent the Attorney General, represent the
prosecution. So this all demonstrates the precise point that we have
made in the bill, that the Board should be independent, that you should
not have to clear the parole functions. :
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This is precisely the point that has been made here this morning,
that we heard all over the country in Federal prisons. They do not
trust the Parole Board because it is the creation of the Attorney
General.

Mr. Sarrri. Would the gentleman yield ?

Mr. Drivax. Yes.

Mr. Sarrrm. This is a philosophic argument, of course, and it would
seem to me that unless there has been some showing in the hearings
that you have had and so forth that the prosecutor, having finished his
job of having convicted a person, his job is finished unless he has a
vested interest in constant harassment and so forth. It would seem
to me that even though the Parole Board was under the Justice De-
partment, it is an entirely different function of the Justice Department
and I would say perhaps has an attribute of the name of the Depart-
ment—that is, Justice. Because I think it seems to me that once a
prosecutor has finished his job and secured a conviction, he is throngh
with that case. Then from then on, parole, probation, the other aspects
are not his business.

But here again, it is a philosophical argument.

Mr. Drinan. Except that 2 years ago and continuously, the Attor-
ney General, John Mitchell, was saying how the Parole Board was
going to be run. Mr. Reed went and asked for something and it was
John Mitchell who said that the Parole Board shall be run thus and
so. That is not discontinuing the role of the prosecution.

Mr. Syrra. No, but under the organization of the Parole Board as
it has been set up, of course, you go to the head of the Department in
which you are for approval of what you are going to do. Now I do not
see anything bad about that. You may be perfectly richt, that an in-
dependent Parole Board would be better. But I do not really think,
except to the extent that an inmate may not trust the Department—Dbut
this would have to, T should think, have to be proved by the results of
the Parole Board and what actions they took.

Mr. Kastexmemr. That concludes the examination of Chairman
Sigler. T would like to ask the Chairman, since we have had a far-
ranging, somewhat philosophical, at times, discussion and dialog
this morning, whether, confirming sugeestions he made about the more
technical aspects of the bill, we might be in touch with him by the staff
and whether he would be available for a further session which will
deal more technically with the bill? Would you or your counsel?

AMr. Sicrer. Yes, probably both of us.

Mr. Kastexyerer. We will appreciate it. I think basically the dif-
ference this morning is that having seen what this subcommittee
viewed in terms of corrections throughout the country in the Federal
system, we felt that a quantum jump forward was essential in terms of
the form of the structure of the parole system and its procedures, along
the lines of certain court decisions. This being a government of laws
and not of men, it seemed to us appropriate that there be a legislative
input into that question of what, both procedurally and structurally,
the Federal parole system might look like. We preferred this, rather
than to proceed somewhat more tentatively along experimental
grounds through your own administrative efforts, laudable as they
may be and have been. I think this is the essential difference between
us and that we surely seek the same ends.

Mr. SteLer. I am sure that is true.
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Mr. Kasrenmemer. Following this committee meeting, we would
like to get in touch with you as to an appropriate time for your
appearance, suitable for you and the committee. In any event, this
morning, we are deeply indebted to you for your appearance, Mr.
Chairman,

Mr. Sigrer. Thank you. May I say, it has been stimulating.

Mr. Drinan. Thank you very much.

Mr. Kasrenyerer. 1t is rather late to be calling our next wit-
ness, Mr. Antonin Scalia, who is Chairman of the Administrative
Conference.

I would ask Mr. Scalia to come forward. We can discuss how far
we can proceed today.

Again, the Chair, in behalf of the entire committee, would like to
express our thanks to Chairman Sigler for his appearance.

Mr. Scalia, with your advice and consent in the matter, let us
attempt to proceed. We may be interrupted by a quornm call or a vote.
At that point, we can determine whether to proceed further this after-
noon or whatever is your pleasure in terms of your own problems.

TESTIMONY OF HON. ANTONIN SCALIA, CHAIRMAN, ADMINISTRA-
TIVE CONFERENCE OF THE UNITED STATES; ACCOMPANIED BY
RICHARD K. BERG, EXECUTIVE SECRETARY

Mr. Scanza. That is fine. T am ready to proceed whichever way suits
‘\'('JHI' f'l)]l\'{‘.ﬂi(‘lh‘.‘[‘.

Mr. Kastenyerer. We have yvour 18-page statement, with various
materials attached.

Mr. Scarnia. Yes, sir. The attachments do not need immediate exami-
nation, I would not think, and I will try not to cover the whole 18
pages during the course of this testimony. '

Mr. Kastenymerer. You proceed as you wish. In any event, your
entire statement, with attachments, will be made part of the record.

[Mr. Scalia’s statement appears at p. 193.]

Mr. Scania. Fine.

In the course of proceeding, yon have your own rules and your own
desires. T am sure, but as far as T am concerned, T do not mind being
interrnpted as I go along. T do not rattle very easily when I am read-
ing. anvway.

Mr. Chairman and members of the subcommittee. T am grateful for
the opportunity of testifying concerning parole reform legislation.
The Administrative Conference is, as you know, a permanent, inde-
pendent Federal agency, charged with studying the administrative
procedures of Federal agencies—and making recommendations for
improvement to the Congress, the President, and the agencies.

Parole has in the past been insulated from the eritical analysis of
those concerned with problems of administrative procedure by the
assertion that it was a privilege. a matter of grace, neither to be ex-
pected, nor to be earned, granted without necessity rhyme or reason
at the indulgence of the sovereign. Since no prisoner had a right to
this boon, none could complain of its denial. However accurate this
view may once have been, 1t surely no longer comports with the real
place of parole in our criminal law.

Parole cannot be viewed as simply a windfall, because in fact the
entire penal system is premised on its avazilability., Congress pre-
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seribes maximum sentences and judges sentence individual defendants
with the knowledge that parole is available and in the expectation that
a prisoner who demonstrates his desire for rehabilitation will not
serve the maximum term or anything approaching the maximum.
Grants of parole are not a series of random acts, but a major and regu-
lar part of the administration of our system of criminal justice. The
U.S. Board of Parole conducts annually about 20,000 proceedings
relating to the grant, denial, revoecation or continuation of parole,
The Board controls approximately two-thirds of the time actually
served under fixed-term Federal sentences and all of the time served
under indeterminate sentences. Thus, the actions of the Board have
greater and more immediate impact on the average Federal prisoner
than the action of the court which sentenced him. The exercise of such
authority is a fearsome responsibility, and every effort should be made
to assure that its exercise is rational, evenhanded and consistent with
our notions of procedural fairness.

A little over a year ago my predecessor as Chairman of the Confer-
ence, Roger C. Cramton, presented testimony to this subcommittee
concerning parole reform legislation similar fo that which is now be-
fore you. He described a Conference study of the procedures of the
U.S. Board of Parole, and a proposed recommendation arising from
the study which was to be rr.:nsitsl-n-d by the Conference at its June
1972 Plenary Session. The proposal was in fact adopted by the Con-
ference, as its recommendation 72-3, without change and without dis-
sent. I submit a copy as an appendix to my testimony. I will not cover
that portion of my prepared statement. which summarizes the recom-
mendation, because I think all of you gentlemen are broadly familiar
with it.

I would like, however, to deseribe our subsequent efforts to have
those recommendations implemented.

On July 5, 1972, we transmitted the recommendation. after its adop-
tion, to the then Chairman of the Board, George J. Reed. In October,
we received a reply from Mr. Reed’s successor. Chairman Sigler, who
has just testified before you, substantially rejecting all of our pro-

wosals. T submit this correspondence for the record. together with an
mternal memorandum comparing the response with the recommenda-
tion.

Mr. Kastexyeier. T must interrupt at this point, because a quornm
has been called, and under the new procedures, votes and quorums take
15 minutes exactly, rather than 30 minutes which formerly gave us a
little more time to complete or continue test imony.

The subcommittee will recess this hearing and Mr. Scalia’s testi-
mony until 1:45 this afternoon, at which time we will reconvene.

Until 1:45, then, the subcommittee stands in recess.

AFTERNOON SESSION, 2 P.M.

Mr. KastenwmEereg. The Subcommittee on Courts, Civil Liberties. and
the Administration of Justice of the Committee on the Judiciary will
reconvene.

When we were interrupted by quorum call, Mr. Scalia had reached
a point at the top of page 4 in his prepared statement. Mr. Sealia,
if you will do so, we urge yon to continue at that point.

Mr. Scarnrs. Thank you, Mr. Chairman.
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I would like to take care of a matter of courtesy that I omitted this
morning in my haste to get in as much as possible before the bell.
With me I have Mr. Richard Berg, Executive Secretary of the Admin-
istrative Conference.

Mr. Kastenymremr. We are pleased to have Mr. Berg introduced.

I neglected this morning to say, as a preface, that this subcommittee
feels particularly clese to the Administrative Conference. We have
authorized ceilings in the past and have had some oversight of its
work, we have been very favorably impressed with the former chair-
men and Mr. Cramton and yourself, Mr. Scalia, and we have noted
the increase in the duties and the responsibilities of the Conference
and in the work that you have gone into and we are very pleased to
welcome you here today.

Mr. Scania. Thank you, Mr. Chairman. As you know, the feeling
is mutual and we're happy to be of any assistance to this committee
in particular. In this morning’s episode, I think I made reference
to the Conference’s recommendation which you are familar with, and
I was about to discuss the efforts we had made to implement that
recommendation. It was adopted by the plenary session of the Con-
ference in June. On July 5, 1972, we transmitted this recommendation
to the then Chairman of the Board. George .J. Reed. In October, we
received a reply from Mr. Reed’s successor, Maurice H. Sigler, reject-
ing substantially all our propoesals. I submit this correspondence for
the record, together with an internal memorandum comparing the
response with the recommendation. They are attached to my prepared
statement. We have since that time——

Mr, Kastenmemr, Mr. Scalia, one thing vou did this morning,
whether you were well advised to do so or not, is to say that you
might be interrupted in your presentation.

Mr. Scarnia. Yes, sir.

Mr. Kastenaeier. In yvour short experience in the Conference, is it
common for agencies to substantially reject your proposals? Is this
sometimes done, seldom, or how would you characterize it?

Mr. Scaria. I would think seldom would be a little too optimistie. T
would say sometimes it is done. The problem is this: Most of our
recommendations have not applied to individual agencies. Most of them
have been of much broader applicability—to a lot of agencies which
all have different problems, and for all of which the recommendations
may be desirable but in different degrees.

I think it is fair to say that those of our recommendations that have
been narrowly directed to a particular agency have generally been
adopted. In fact, one of the recurrent debates that occurs within our
membership is whether we ought to devote our attention to broader
problems such as rulemaking of general applicability and publiec access
to the process—whether we ought to get into these broad-based prob-
lems in view of the fact that it is much more difficult to implement a
generalized recommendation. As our experience shows, it is much
easier as far as implementation is concerned to get into one particular
agency, do a complete job, and direct our recommendations specifically
to that agency. Narrowing it to that class of recommendations, I think
it fair to say that seldom has the recommendation been totally rejected
as was the case here.
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On the other hand. as T say later in my testimony, T don’t mean to
imply that the Board is at all outside of its rights in doing that. We
are only supposed to recommend and not to decree. T also should add
a fact which I do not have in my prepared testimony but, which appears
from Professor Johnson’s report which you saw last year: The Board
was very cooperative in our study. They did afford our consultant,
Professor Johnson, every courtesy and let him look into every aspect
of their operation. I certainly do not claim that the Board did not oive
this matter thorough consideration. I do say, however, that the fact
is that they have, according to their October letter anyway, substan-
tially rejected everything that we concluded is necessa ry.

Mr. Kastenyremr. Perhaps T should let you conclude your remarks
on this point rather than try to anticipate something regarding ree-
ommendations that are accepted or implemented.

Mr. Scaria. Alright. I think the interruptions would be especially
appropriate later on where I do have a number of individual points,
one by one, in this particular area. I thought the whole process micht
move faster if we just jumped in as we handle each point. This whole
first part is of a piece, T think.

Since receiving that letter from Chairman Sigler, we have attempted
to induce the Board to change its mind by working throuch its parent
agency, the Department of Justice—where, T think it is fair to Say, we
found in some quarters more sympathetic ears. This effort. however.
has ultimately yielded little fruit. We have been advised informally
that Justice has made a final decision concerning the extent to which
it will seek implementation of onr recommendation—to wit. only to
the extent of permitting the assistance of counsel at the parole hearing.,
This seems to us of minor consequence if none of the other changes pro-
posed in our recommendation is adopted. Without published standards
governing parole, without access to the file that shows how those stand-
ards apply to the particular case, and without any requirement that a
reason for denial be given, a lawyer would know neither what prin-
ciples to address nor what alleged facts to refute.

Mr. Conen. Mr. Chairman, T don’t want to interrupt the testimony,
but this is a point that concerned me during this morning’s testimony,
I noticed that there is a difference between your recommendations in
that you talk in terms of counsel whereas the testimony this morning
from the Parole Board talked in terms of a representative or an advo-
cate and then later Mr. Sigler indicated that the advocate could be an
attorney but only if we recognized that the attorney as an advocate can-
not act In an adversary capacity. Now, the question that T raise is what
is the significance of allowing an attorney or any advocate or any repre-
sentative to attend a parole hearing if there can be no challenge to
issues of fact?

Mr. Scara. Yes, sir. Well, it was my understanding that what Chair-
man Sigler said was that they were going to allow attorneys as we
recommended—or at least in their pilot program, which is not quite the
same thing as saying that they are going to do it.

Mr. Conex. On page 5 of Mr. Sigler’s testimony, he indicates “As
long as he realizes that parole release determinations do not. and
should not, involve an adversary presentation of issues of law or fact.”
The question T raise here, most administrative decisions, in terms of
why go to the problem of setting up an appellate review system where,




167

for the most part, it simply confirms the finding of fact unless you
have clear convincing evidence to overturn them. If the prisoner isn't
allowed to challenge the fact upon which the Parole Board is going to
base its findings, we engage in a rather meaningless effort.

Mr. Scaria. Well, T can confess not to be clear on what the Board
intends by allowing counsel, but with regard to that narrow limitation
that you just read, I do not interpret—I did not interpret that to mean
that the lawyer couldn’t participate in the proceeding. I interpret it to
mean—perhaps too optimistically—simply that the Board was not
going to change the proceeding into a formal, on-the-record, adversely
type proceeding. That would be like a court trial with a right to cross-
examine, That is something, by the way, that the Administrative Con-
ference does not purport to desire either. I think there is a general
agreement that the proceedings should still be generally informal.

I did not interpret the chairman’s comments as pessimistically as you
did. T would assume that the lawyer could comment on the facts
provided he doesn’t intend to do it in the normal formal courtroom
fashion—making formal objections, seeking to cross-examine, to sub-
pena witnesses and so forth. I thought that was all the limitation was
meant to imply. As I say, right now, it is somewhat vague and we will
have to see what it really means. In any case, I think in that comment
I just described what the conference intends—namely, that there be a
lawyer present, who can speak to matters of fact that are brought up.
Otherwise his presence is not very useful. But the proceeding is not to
be turned into a section 556 or 557 AP A-type proceeding.

Mr. Kasrexmeier. Further in relation to Mr. Cohen’s question. do
you feel there is value in having access to a lawyer, counsel, notwith-
standing the fact that these are not advesary proceedings?

Mr. Scaria. Surely. There are numerous informal adjudicatory pro-
ceedings where parties desire to have counsel present. Or even take pro-
ceedings that are much more removed from formal adjudications than
these informal adjudications—legislative-type proceedings before this
committee or any committee of Congress, where a witness often secks
to appear with counsel. It doesn’t necessarily mean that you are going
to have a courtroom trial. T think the role of counsel before the Pa-
role Board, since it is not a legislative-type hearing, would be much
different than the role before anybody of this sort. But my point is
that to say it is not a courtroom trial is not to say you don’t need a law-
yer or that a lawyer is not appropriate.

Well, to continue with my description of what has happened since.
We have received no formal communication from the Board or the De-
partment on this subject since Chairman Sigler’s letter of October 20,
so I do not purport to give you their present position firsthand. T hope,
of course, it has changed. Judging from Chairman Sigler’s testimony
this morning, I gather it has changed.

I might just deseribe briefly what I understand that present position
to be as compared with our recommendations. Apparently, Chairman
Sigler now says that the appearance of an attorney at the hearing is
acceptable and that a written statement of reasons will be given. Those
were two of our key recommendations. On the latter of them. it was
not clear from the testimony whether that written statement of rea-
sons will be public, which is an important part of what we think is
necessary. I expect that it is intended they will be public, but I think
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it is something that has to be checked on further. In any case, both
of these changes, allowing attorneys and giving written statement of
reasons, as I understand Chairman Sigler’s testimony, only apply in
the pilot program. I don’t understand that this will be done in all their
proceedings. This is just a part of their pilot program and pilot pro-
grams are, of course, meant to try out things and if they don’t work,
you drop them. So, I don’t know to what extent it can be said that these
recommendations have now been accepted. I don’t mean to demean a
pilot program. It may well be that at its current level of funding
there 1s no way the Board could do all of this except on a pilot basis
only. Maybe they don’t have enough money or enough personnel to
jump right in and apply it to all their hearings.

Mr. Drixan. Could I ask a question, Mr. Chairman.

Mr. Kasrenyerer. Mr. Drinan.

Mr. Drixan. On page 4, you say that we have been advised in-
formally that Justice has made a final decision concerning the extent
to which it will seek implementation of our recommendation. I ask
you for a ballpark figure on the timing. We have had several Attorneys
General since then ; when was this informal advice given to you !

Mr. Scaria. It was given just before the resignation of Mr, Klein-
dienst. I have not tried to reraise this matter before the new Attorney
General. I frankly did not think it would be appropriate. T think it
1s an institutional position and I think or thought it to be that and

Mr. Drixan. He changed another thing. He wants to reinvestigate
Kent State now and I think, Mr. Chairman, it might be appropriate
for the subcommittee to find out whether he made the final decision
inoperative.

To what extent did Mr. Sigler change now that the attorney was
allowed and the prisoner gets a reason. Those are the two points
that yon feel he softened on,

Mr. Scania. It seemed to me, from his testimony, that they are will-
ing to do that, though as I say it isn’t clear that he is going to make
the reasons public. I understand from one of the staff that is the
intent. If so, and if the reasons that are given are in sufficient detail
as set forth in our recommendations, then I think

Mr. Drivan. You have never seen a piece of paper?

Mr. Scaria. No, sir; I have not heard of either of these changes
in position until today. -

Mr. Drixan. Thank you.

Mr. Scavria. If you read the letter of October 20, it was rather cone
clusive and there was no use in pressing the matter further.

Mr. Kastexmemg, Perhaps if the gentleman from Massachusetts
would learn of the Justice Department’s position but that position
was not then public nor is it now. That is nothing you can rely on in
terms of a formal printed statement, I take it. The only thing in
writing you have is Chairman Sigler’s letter of October 20, is that
correct ? d ;

Mr. Scarta. Yes, sir, that is correct.

Now, as to two other provisions in which Chairman Sigler said
that some changes are being made. First, there are the guidelines which
he mentioned in his statement. I have not seen these guidelines and
[ am not sure how they read. They may be the equivalent of the
rules and standards that we suggest, setting forth the factors to apply
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to the determination that has to be made. If so, they would go toward
implementing our recommendations. Again, however, it was not. clear
from the testimony whether these are intended to be made publie or
not. It is essential in my mind and that they be made publie, and that
would lead me to believe that they are intended to be made publie,
I also understand from one of the stafl people who was here, that
was the intent. If so, and if those guidelines are in suflicient detail,
then apparently the Board is willing to come around on that position
as well,

Last, on the matter of access to the file: As T understood the chair-
man’s testimony, he did not say that they were now willing to permit
that. He did say that he would favor it in principle if the problem
that some of these documents are not within the control of the Board
could be solved—that is, the fact that it is not up to the Board to
release presentencing reports and such other things.

It seems to me that this knot has to be cut at some point; somebody
has to start the ball rolling. The conference recommendation in-
cluded a recommendation to the judicial conference that the judi-
cial conference provide for sentencing judges to state whether and
what portions of the presentencing reports could be made available
to the prisoner, Now, frankly, I am not about to press the Judieial
Conference to do that until it is clear to me that the Board of Parole
is going to let the prisoner or the prisoner’s counsel look at it because
I would be asking them to do an empty thing, to make available pre-
sentencing reports which the Board of Parole says it won't let anyone
look at. So, it seems to me that at some place we have to break out
of the circle. And T don’t know why the Board could not begin by at
least allowing the prisoner and the counsel to use those papers within
the file that presently are not subject to the control of some other
agency and would not raise certain other problems such as revealing
informants and so forth.

You might recall from Chairman Cramton’s testimony last year
that we did take a very small sampling of some of these files. and there
was something like only 3 out of 31 that contained any confidential
material or any material that should not be given to the prisoner
or to his counsel,

Mr. Comex. It wasn’t marked national security ?

Mr. Scaria. No, I don’t think it was classified.

I think that brings you up to date as far as T can. becanse T am
really talking about positions I am not too clear on when I describe
what the Board is now willing to do. But T think it brings you up to
date as far as T can on our recommendations and the result of the
attempts to implement our recommendations.

As I said before, we have been established only to recommend
and not to dispose. We have no power, and no desire. to exact auto-
matic compliance with whatever we say. But when a recommendation
as well considered as this, as moderate. and as enthusiastically en-
dorsed, is wholly rejected by the agency to which it is addressed. I
think it our responsibility to bring the recommendation and the re-
jection as forcefully as possible to the attention of the Congress. Our
proposal did not call for legislation. It was addressed to the Board
of Parole, and there is nothing in it, with the exception of that por-
tion dealing with the confidentiality of presentencing reports, which
could not be implemented by the Board under its existing authority.
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Up until today’s testimony at least, I could say 1t was my conclusion,
after almost a year of intensive efforts to secure implementation, that
this recommendation will, in fact, not be accepted unless the Con-
gress intervenes. I bring this to your attention both because this sub-
committee is now considering parole legislation and because the
Judiciary Committee has substantive jurisdiction over the conference
and has demonstrated a sympathetic interest in our activities and
our effectiveness.

Mr. Kastensmeier. Mr, Secalia, on the point you just made. unlike
clearly most other Federal agencies or entities, the Board of Parole is
now, and has been, in terms of responding to suggestions, defensive to
a fault. It had not been willing to admit that outside experts have in-
fluenced any of the changes, it has not been willing to concede that
the inquiries of this committee in the past have led to anything fruit-
ful with respect to the attitude of the Board. Tt has not even been
willing to follow recommendations made in modest and reasonable
quantity by your Conference. It would, therefore, seem that the Board
even as to changes it makes, is unwilling to concede that any other en-
tity in or outside of the Government has contributed. I think this in-
sular attitude of the Board is very unfortunate and doesn’t lend itself
very well to working with other parts of the Government.

Mr. Conex. Mr, Chairman, may I add to your comments which T

think are quite accurate? Tt seems to be particularly striking and
ironic, that one of the greatest sources of prisoner frustration is that
of not giving facts or reasons for particular decisions made by the
Parole Board and T thought it ironic to look at their response to your
letter containing suggested recommendatitons for changing the pres-

ent Parole Board. Their response to that letter gave no reasons for
their rejection of your recommendations.

It is a source of frustrations right here on the committee and T am
certain it is to Mr. Scalia, but I was wondering, whether or not we
might request detailed reasons for that outright rejection. T wonder if
we could request that?

Mr. Kastenayrmer. Yes; this indeed is one of several reasons why we
have requested Mr. Sigler to come back. We would like more techni-
cal colloquy or dialog with him about the bill and other matters. This
statement and the exchange of correspondence on the recommenda-
tions and other matters, will be an appropriate item of discussion.

Mr. Scaria. Mr. Chairman, in this connection, I am moved to say
one thing in defense of the Board—which also happens to be part of
our recommendation: I have felt somewhat guilty in making these
broad gage recommendations and deseribing the failure to imple-
ment them, when I have recalled that at the time our consultant’s
study was made, the Board consisted of eight Commissioners and eight
Hearing Examiners to conduct approximately 20,000 proceedings in
the course of a year. There is no way that these recommendations
could even be commenced with that kind of a staff and T am sure
that the inadequacy of staff and funding has caused the Board to think
small. Tt could not do otherwise. I think it must be borne in mind that
18 an essential ingredient of the whole problem, and if we are going
to talk about making many of these improvements without a substan-
tial increase in the size of that funding we are being absolutely
unrealistic,
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Mr. Kastenamerer. The point is well taken, you may continue,

Mr. Scarnia. Let me now turn to the bill before you, H.R. 1598. Title
I of the bill would establish an independent Board of Parole and make
maiior changes in Federal parole procedures. Its provisions are drawn
in large part from last year’s biﬁls, H.R. 13118 and H.R. 13293, on
which we commented at that time. I am pleased to note by the way
that some of the provisions of H.R. 1598 reflect our previous com-
ments, Title IT of the bill would amend title I of the Omnibus Crime
Control and Safe Streets Act of 1968 to preseribe minimum standards
for State parole systems as a condition of eligibility for Federal
grants. I will limit my comments to those provisions of the bill which
deal with Federal parole procedures and will not deal with matters
of substantive parole policy—on which we have no particular ex-
pertise—or on the proposed amendment to the Omnibus Crime Control
Act.

I should emphasize at this point that the assembly of the confer-
ence, which adopted our recommendations and which alone has author-
ity to make formal conference recommendations, has not had an
opportunity to consider this bill. Consequently, the views I express
are those of my office but not necessarily those of the full conference.

Let me first call attention to some of the organizational and struc-
tural provisions in the bill. H.R. 1598 would create a Board of Parole
as an independent establishment, in the executive branch, severing its
present connections with the Department of Justice. The Board would
consist of a seven-member National Board and five Regional Boards of
three members each. As under present law, members would be ap-
pointed for 6-year terms by the President with the advice and consent
of the Senate, and there is no provision that members may be removed
only for good cause. The principal functions of the National Board
would be to establish general policies and rules for the Board of Parole
and to conduct appellate review of the determinations of the Regional
Boards regarding grant or revoecation of parole.

First of all, as to removing the Board from the Department of Jus-
tice : This was one of the recommendations in Professor Johnson’s re-
port, but it was not included in the conference recommendation.
Though I have no strong views on the subject, on balance T think it
preferable to keep all eriminal law enforcement and penal activities
of the government. under the control of a single agency—particularly
when that ageney has been as responsible over the vears and has such
a high repute among lawyers within and without the government as
the Department of .Justice. Independence for the Board is not, I think,
necessarily desirable in all matters.

Decisions in individual parole cases should certainly be almost
judicial in nature and free from supervisory influence. But the estab-
lishment of parole policies seems to me inherently bound up with
prosecutory, enforcement. and penal policies, and should rationally be
subject to the same overall direction. In such matters, independence is
far from an unmixed blessing. I confess that my opinion on this point
may be colored by the fact that the Department was much more recep-
tive than the Board to the reasonable procedural changes that we pro-
posed. But the attitude which that displays may not be entirely irrele-
vant. The Department has a broader view, and hence can perhaps judge
policy matters pertaining to parole more objectively. This relates to
the chairman’s comments a moment ago about insularity, I think the




word was. T think that has to be increased by rendering the Board
entirely independent.

Mr. Drivan, Mr. Chairman, do you mind if we interject ?

Mr. Kastenyeier. Before I yield to the gentleman from Massa-
chusetts, T must point out that there is a quorum call. T will ask that
we continue this hearing but that those members desiring to do so may
be excused to answer the quorum. I would ask that you return forth-
with, as soon as you answer the call. The Chair may or may not inci-
dentally respond to that particular call, but I do think that 1t is neces-
sary to continue this, The witness has been extremely cooperative with
this committee and should not be forced to a further recess, With that
announcement, I yield to the gentleman from Massachusetts.

Mr. Draxan. Would you tell us, Mr. Scalia, why the recommenda-
tions of Professor Johnson was not included in the Conference recom-
mendations ?

Mr. Scarra. I was not only not chairman, T was not & member of the
Conference at the time. I have no personal recollection of that at all.

Mr. Bera. It was deleted in committee.

Mr. Scaria. I believe it was deleted in committee, not on the floor,
so it would take the committee or a staff member of our office who was
attached to the committee to provide the information.

Mr. Drixan. As you know, the body of the evidence is that Federal
prisoners do not, in fact, feel that the Board of Parole is independent
from those who put them in jail. I see the reasoning behind your state-
ment that these things somehow should be unified. I am wondering if
this committee and the bill that we have could modify the language or
explain the language about the independence of the Board so that it
would win the approval of the Administrative Conference.

Mr. Scaria. Well, I don’t think you have to do anything to meet
approval because we haven’t disapproved it. The Conference just has
not spoken at all as to whether it should be independent or not.

Mr. Drixax. Well, as I see it, this is one of the essential things in
the bill that the chairman has followed, and some others have fol-
lowed and T would not want to compromise on it. It seems to me rather
essential that it be an independent agency such as the U.S. Commis-
sion on Civil Rights and/or some other agency that is not tied to the
Department of Justice. I think you were here this morning when I
made reference to John Mitchell a year ago making commitments to
the predecessor of Mr. Sigler about adding personnel. It seems to me
that when you have an independent director like that the Parole Board
1s consciously or otherwise intimidated or otherwise influenced by the
law enforcement people. ‘

Mr. Scarra. Well, if I may respond to that.

Mr. Drivay. Yes.

Mr. Scarra. T am sure that you're correct about the attitude of the
prisoners. I am not entirely sure that there may not be some things
that could be done short of cutting off the Board entirely from the
Department of Justice to help that. T don’t think they ought to use
Department of Justice stationery in dealing with the prisoners—that
one minor change might help somewhat. As T snggest in my written
testimony, I think you can achieve greater independence where inde-
pendence is really necessary—that is, in the individual determina-
tions—by providing greater security for the Board members so that
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they do not merely serve at pleasure but can be removed for only good
cause.

Mr. Drixan. Yes, we do that, we could add that to the legislation.

Mr. Scavia. If you are making the Board an independent agency,
presumably that is not necessary. I am not sure that—I think it may
be unrealistic to assume that by making it an independent agency
you're going to somehow e]unumtv any influence of the Justice I)(‘p’ut-
ment that now exists. It is still going to be within the executive
branch. In the event of a dispute between Justice and this Agency on
a matter in which they have mutual interest—and there will be many
such matters—I can’t believe, knowing the way that the executive
branch operates. that this little -\,{_rmu_\ is going to win in a head-to-
head confrontation on a major matter like that. Justice has more
clout by far in the executive branch and is going to win out any-
way.

So I think all you may achieve by granting independence is to
heighten insularity and nothing more. Most of all, T want to point out
to you that your assumption may be wrong. At least in my experience
in trying to solve these problems, it hasn’t been Justice that has worn
the black hat. We received much more help within the Justice Depart-
ment than we did within the Board of Parole.

Mr. Drivax. You admitted that your judgment was colored by
that fact.

Mr. Scarxa. I also said that the fact was relevant, that my judgment
should be colored by it.

Mr. Drivan. On appointment, the original appointment of these
people, obviously Justice pretty much writes their own ticket. They

can get whom they want and they presumably would carry out a law

enforcement plnlmnphv rather than any new philosophy on parole.
At least, it has been going that way for 30 or 40 years. I assume the
objective would be the same.

This question came up last year and Mr. Cramton wasn’t very cer-
tain about it either and he did not know why the Administrative Con-
ference didn’t go on record and it is one of the mysteries of the Admin-
istrative Conference why this recommendation of Mr. Johnson’s gets
lost along the way. But thank you, and proceed with your testimony.

Mr. Scarra. I just had one more point T wanted to make about the
separation and that is this, that the Justice Department in any case
is a known quantity, staffed with attorneys who are among the most
respected in the Government. I would not discard that value too
readily. It seems to me that an appropriate degree of independence,
where independence is needed, might be achieved more desirably by
promoting greater security of tenure for Board members than by
moving the Board out of the Department.

Whether parole administration should be decentralized through the
establishment of Regional Boards depends so heavily upon questions
of operational efficiency which we have not studied that T do not feel
qualified to advise you. I will note, however, the obvious fact that de-
centralization increases the difficulty of achieving consistency and
predictability—and r-spor-mll\ the dlﬂu'ult\ of ac hu-\m'r them tlnmt;_rh
an essentially “case law” process. This is a matter I will address in
another r-nnfmt later on.

The provisions of the bill relating to the organization of the Re-
gional Boards raise in my mind some technical questions. These Boards
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are to consist of three members appointed by the President with the
advice and consent of the Senate, and each Board is to have assigned
to it up to six Hearing Examiners. The principal function of the Re-
gional Board is to hear and decide parole determination and parole
revocation cases. For purposes of these hearings, it is evidently in-
tended that the Board and its Examiners sit in panels. Section 4207 (a)
requires that a parole determination hearing be held before a panel
of three individnals of whom at least one must be a Board member, and
the other two members or Examiners. For parole revocation hearings,
however, section 4215(g) merely provides that they “be conducted
by at least one member of the Regional Board;” not only does it not
require other officers on the panel to be Examiners, it does not require
a panel at all. This is surely an anomaly. A parole revocation hearing
1s ordinarily attended with more formality than a parole determina-
tion hearing, and its effect on the prisoner is likely to be more signifi-
cant. Moreover, while it is expressly provided (in section 4207 (a))
that the panel sitting in the determination hearing has authority to
malke the decision for the Regional Board, it is not clear whether the
officer or officers presiding over the revocation hearing may be author-
ized to make the decision. Section 4203 (b) suggests that they may not;
section 4203 (c) that they may.

Mr. Kastenyerer. Mr. Sigler sugeested that they would like to use
Hearing Examiners to make the ultimate decisions by Examiners
themselves. Do you think this is presently authorized by law or can be
done without authorizing legislation. Does not present law contemplate
that the ultimate decision would be made by the Board of Parole as
opposed to Examiners or functionaries of the lower level ¢

M. Scarra. T must confess that this is not a deeply informed answer.,
I would expect that it could be delegated under current law provided,
of course, also that the Board has the right to review and reverse any
lower determination. But I am not that well informed on the precise
provision and I would be happy to look it up and check on it.

Mr. KasteNMEIER. Presumably. Incidentally that might be if it fol-
lowed that procedure, it might be tested in a case if you got an adverse
determination by an examiner.

Mr. Scarra. One wonders, of course, how much the present system
may in reality differ from that, whether it does in theory or not. With
this large number of cases, one wonders if in fact the recommendation
of the hearing examiner must not be almost cursorily reviewed. I don’t
know.

Mr. Kastexyerer. Should it be a conclusion of this committee in the
formulation of this bill, that public confidence and confidence in
inmates whose future is thereby determined would reside, perhaps
superficially so, in a determination by the Board or by members of the
Board itself, rather than by delegated Examiners?

This is—we appreciate why we put Examiners out into the reeion
and the examiner—that is to say members of the Board and have them
sit on every determination of this sort.

Mr. Scarta. Yes, sir, I think that is likely true. Placing myself in the
position of someone whose fate for two-thirds of a sentence would be
determined by someone in Washington, but actually heard by some-
one who writes up a report that gets sent to Washington, T wouldn’t
have a comfortable feeling. T don’t mean that as a eriticism of the
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procedure that the Board uses. Given their staffing, I don’t know that
it is feasible to do it any other way right now.

I think that feature of the bill is certainly an attractive one—to have
an actual member sitting in on the case.

Mr. Kasrexyrer. But you do not have a firm view on whether or
not Examiners can be delegated to make ultimate decisions?

Mr. Scaria. You mean under current law ?

Mr. Kastenyerer. Under current law.

Mr. Scaria. If I had to make a judgment on it, I think they probably
can. I would have to go back and look at the statutes.

Mr. Kastexyemrr. I will be appreciative if you will verify that
for us.

Mr. Scaria, I would be happy to do it.

There are a number of respects in which some greater flexibility in
organization and structure might be desirable. ]‘m example, it is not
clear that a regional imml can determine to review or reconsider a
parole determination made by a panel. There is no provision for
such a procedure, and section 4203(a) could be read to preclude it.
Similarly, it is not clear that the National Board can review or re-
consider a decision of one of its panels. May a regional board member
be assigned temporarily to sit on another recional board or on the
National Board, and if so, who makes the designation? It is not hard
to imagine a situation in which there are two or more vacancies on a
particular regional board; yet the processing of cases must somehow
continue, :impm the impossibility of getting more appointments
immediately. These problems are readily soluble, but I think it worth-
while to brine them to your attention.

I now would like to address myself to the parole procedures them-
selves which are, of course, at the heart of this legislation. I won’t
describe them as my written testimony does; I will go right into my
comments upon them.

These procedural provisions would implement some of the most
important aspects of the conference recommendation I discussed
earlier—in particular tiw provisions for access to the prisoner’s file,
representation by counsel, and a written statement of reasons for denial
of parole. Subject to some reservations I will get to in a moment, I of
course applaud these portions of the bill. The bill does not, how ever,
implement that portion of the conference recommendation which is
directed to the establishment of rules and standards by which the grant
or denial of parole may be consistently applied and reliably predicted.
I refer fo the very first paragraph of the recommendation, calling for
the Board “to formulate general standards to govern the grant, defer-
ral, or denial of parole”—we recommend this be done by rule when
possible, and by the use of typical hypothetical illustrations where
necessary. Section 4202(a) (1) of the bill grants the National Board
power to “establish general policies and rules * * * including rules
with respect to the factors to be taken into account in determining
whether or not a prisoner should be released on parole.” But the cur-
rent Board already has that power, and, as I have indicated, it has not
been and will not be exercised. It is true, of course, that the issnance
of such rules seems to be almost expected by this bill, as it is not by
present law. Nevertheless, because of past experience and because of
the absolute indispensibility of this feature to the fairness of the parole
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process, it would seem to me desirable to make this not merely a power,
f.mt. a positive obligation of the National Board. There should be left
open no risk whatever that an attorney will have to sift through the
20,000 cases decided each year to determine on what basis it will be
decided whether his client’s release would be “incompatible with the
welfare of society.”

This raises another point that T might mention in passing. I pre-
sume it is the intent of the bill (as it was of the conference recommen-
dation) that the decisions and opinions in parole cases be publiely
available. Whether this is accomplished by the langnage of the bill
depends upon the effect of section 4223 (a). which renders the Admin-
istrative Procedure Act (including 5 U.S.C. § 552. the so-called Free-
dom of Information Act) applicable to the Board. More specifieally,
it depends upon whether parole determinations are to be considered.
within the meaning of 5 U.S.C. §552(a)(2). “final opinions [or]
orders made in the adjudieation of cases.” T think the normal meaning
of that language would embrace them, but it would be well to have some
legislative history to make it abundantly clear.

[ also note the absence of any provision for Board development of
what our recommendation called “prototype decisions™—that is, a body
of fully reasoned decisions applying to typical or recurrent fact situ-
ations and usable as timesaving precedents. These will be useful
whether or not published rules exist. Perhaps this absence is due to
the bill's intention that all decisions be fully reasoned—which I
think would be undesirable for reasons I will discuss shortly.

Having mentioned the respects in which the legislation would not
£o as far as the conference recommendation, let me now turn to some
respects in which it goes further—perhaps too far. It must be borne in
mind that parole determinations are unavoidably a high volume oper-
ation. The additional protections contained in this bill can be expected
to increase the number of hearings beyond the current 20.000 annual
rate. In such circumstances, informality and flexibility are not merely
useful but absolutely necessary if the system is not to break down.
Moreover, whereas in some other areas of the law superfluous pro-
cedural protections can be provided with relative impunity, here it
may be predicted with confidence that prisoners will make indiserim-
inate and hence in many cases undesirable use of whatever legal
remedies are provided. They have nothing to lose, and time weighs
heavy on their hands. Accordingly, in this field one must be more care-
ful than ever to provide only those safeguards that are reasonably
necessary, and to avoid embellishments that may seem to provide a
superabundance of fairness but in fact only harm the society at large
and the prisoners themselves by causing the parole system to bog down
in triviality and frivolousness,

In this connection, I am concerned about the provision of section
4208(e) and section 4215(h) which requires “maintenance of a full
and complete record of the hearing.” If this means, as one would nor-
mally suppose, that a verbatim transeript must be prepared in each
case, it imposes to my mind an unnecessary and enormously burdensome
requirement. It should be noted that this requirement will not in any
case serve the normal purpose of enabling “on the record” review by
the courts under 5 U.S.C. § 706(2) (E) : for elsewhere in the bill ( sec-
tion 4223 (a)) this section of the Code is specifically rendered inappli-
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cable. On the whole, it would seem to me that minutes of the hearing,
prepared by one of the panel members, should suffice.

1 might add in this regard, it is the case now that a verbatim steno-
graphic record of the hearing is kept when the hearing is held before
# hearing examiner. That is evidently for the purpose of enabling that
hearing to be reviewed in Washington by the actual members of the
Board, since it is they who decide it. In this bill, however, we have a
structure where the matter is to be decided in the field, and for this
type of high volume operation to require a verbatim transeript, when
the decision is being made out there and you don’t have to decide it
from reading the verbatim transeript, seems to me more than is neces-
sary and perhaps more harmful than helpful.

Also in the area of needless complication, T do not agree with the
feature of section 4208(e) which requires the regional board to pro-
vide to the prisoner who is denied parole “a summary of the evidence
and information supporting the finding.” Tt is noteworthy that no
such requirement is imposed with respect to parole revocation deter-
minations, where the procedural rights should normally be greater.
In fact, one might observe that no such requirement was imposed upon
the judge or jury which found the prisoner guilty in the first place;
adequate evidence of guilt must have appeared in the case, but the
particular items relied npon did not have to be specified. I think this
provision contains great potential for encouraging frivolous appeals
where one item relied upon may have been erroneouns even though the
rest alone would suffice to uphold the determination.

Section 4208(e) and section 4215(j) require that when an adverse
parole decision has been made the affected prisoner be given a written
statement of reasons “with particularity.” This provision is desira-
ble—and indeed implements our own recommendation—so long as the
quoted words do not mean to imply that the notice will be anything
but brief. The conference recommendation specifically notes that it
would be aceeptable to use a check-list form, with only a sentence or
two of more individualized explanation. T take this to be the intent
of the bill as well. If, on the other hand, these provisions are intended
(together with the “summary of the evidence” provision just dis-
cussed) to require the writing of a full-dress opinion in every case,
then a procedure is established which seems to me clearly unsuited to
the volume and the character of these determinations. I would recom-
mend that the bill make it absolutely clear that this is not the case.
The unique value of full-dress opinions in bringing visible consistency
and predictability to the entirve parole process can be achieved at least
as effectively and infinitely more economically by making provision
for the issnance of a limited number of “prototype decisions,” as the
conference recommended and as I have discussed above,

Mr. Drixax. Would vou explain to us a bit more? Tt is my under-
standing that a large number are turned down automatically on the
occasion of their first petition. T guess it is common knowledge among
the Federal prisoners to try again and that must high volume that yon
recommend, that you note, must continue. If administrative conven-
ience is the norm for writing the new law, I would have to agree with
vou. But if we have a different norm than that and T think that norm
18 in fact in our bill, then that norm would be as an aid to the re-
habilitation of the prisoner that the real purpose of the Parole Board
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would be to tell these prisoners why he thinks he is not rehabilitated.
So, it seems to me, you can’t have short answers or long answers or ex-
planations that your norm right here as I understand it here, the
administrative convenience, I don’t think that should be the norm of
the parole people.

Mr. Scavza. It’s of course always a matter of striking a happy bal-
ance. And when I speak of administrative convenience, you should
understand that I don’t desire it for the pleasure of the bureaucrat,
but rather for the healthier operation of the whole system. T just think
if you want a full lawyer-like opinion in every one of these cases,
if indeed you want particularized statements of reasons and a sum-
mary of the evidence as the other provision suggested, if you're talk-
ing in other words about something like a judicial opinion in each
case, I don’t think the system can bear it. I think it will just bog down
it will take longer to make the parole determination. Ultimately,
this will cause more injustice to the prisoners than perhaps even the
present system.

I think there is a happy medium. T think reasons can be provided
but in some abbreviated form. In addition to that, there could be
prototype decisions which will enable the consistency to develop that
1s essential and that the case law normally encourages.

Mr. Drivax. Do you have, offhand would your assistant have some
statistics with regard to the number who are turned down on their
first or second application?

Mr. Scaria. No, sir.

Mr. Drinan. I think that is essential to the whole thing. You get
back to the present Federal prisoners and everybody here has talked
to them and had correspondence with them, they say the first is for
kicks, just to find out how, they never, never, never get over it, they
don’t even take it serious and the Board doesn’t take it seriously. This
is why they have this administrative backlog. I think what we have to
do is dig and say what is the basic purpose of this.

Mr. Scaria. Let us say the reason for that, for that phenomenon
which T accept to be the case—I am not informed myself about it——

Mr. Drinan. Yes?

Mr. Scaria. That is, the high rate of rejection on initial parole ap-
plications. Let us assume that the reason for that is what I believe
under the American Law Institute standards or reasons would be
described simply by the phrase “to grant parole at this time would
understate or diminish or depreciate the gravity of the offense.”

That could be said, if that is indeed the case. If that is why this is
done all the time, it seems to me that conld be stated in one sentence.
If could be put on a checklist and checked. I don’t ask you to agree
with the validity of turning down parole for that reason; but assum-
ing that reason is valid, T don’t know why you need a full-dress
opinion in order to state it. I think it can be brought to the prisoner's
attention just by checking it off the first time on a form, and most of
the first-time rejections would have checked “granting parole at this
time would”—what word do you suggest ?

Mr. Brre. Depreciate. &

Mr. Scanra. “Depreciate the gravity of the offense.”

Mr. Drivax [presiding]. Well, why don’t they tell everybody ahead
of time that armed robbers don’t apply until after a year. It is cruel
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to them, they don’t know that, they don’t know that armed robbers
always get turned down the first time.

Mr. Scarra. That I agree with, that should be stated in the rules,
if it is a standard rule, and it should also be one of the items on the
checklist, %llllIlI\. to be checked off that is. I think it easy to bring that
to the pr isoner’s attention. All I am ar guing against, Mr. Drinan, is not
the giving of reasons but the writing of a full blown opinion in each
case. I don’t think this kind of operation can handle it.

Myr. Drivaxn. If you believe in rehabilitation, I will come back to
that, the Parole Board is supposed to give guidance to these people
or at least give standards so they can know what is wrong with them
and prototype decisions, you know, you get form F back, the prison-
ers would know that they ‘sent, me this in the mail. I don’t think that is
any improvement on the present system.

Mr. Cohen,

Mr. Conex. You pointed out that as far as requiring a fully reasoned
opinion that would go beyond that which we require courts to do, but
we do require the court upon a finding of guilt, upon the leqnpct of
the defendant, to make findings of fact and conclusions of law. Would
you recommend a similar type of approach here by having the Board
simply state its findings of }.lrl‘% and state the law that is ap];hmh]t\

Is that an unreasonable burden for the Board to set forth their find-
ings and conclusions of law.

Mr. Scaria. I think much of that would appear from the checklist
we're talking about—when you have a checklist.

Mr. Conex. I gness I come back to the same point made by the
chairman and Father Drinan, when you see checklist, there is an
attitude that no one is really dealing with that particular prisoner.
I am trying to get at the frustration of the prisoners. We just don’t
want to think of them as some part of a mechanized system. We ought
to be personalized. We ought to have it personalized as much as we
can, giving due regard to the administrative delay that would be
encountered. I understand there are 17,000 parole decisions made a
year, but a checklist would be offensive to me if T were sitting in jail
and was just sent a piece of paper showing a couple of boxes marked
off.

Mr. Scania. 1 think there is a constant tension between efficiency
and personalization. The best way to underpersonalize a relationship
is to spend some time with somebody. Tt is time and attention that they

want.

Mr. Conen. If the Parole Board is going to consider the case and
consider the facts that are brought to them, they must make findings
of fact in order to base their conclusions. This is in order to grant
parole or to deny parole.

Mr. Scania. They obviously must—uwell, it depends on what the
reason is. If the reason is what T just suggested—that we don’t give
parole the first time around, or on a charge of this sort, whatever it
is, because it would make the offense appear to be more trivial than
it is—for that kind of a reason, one does not need a finding of fact
unless you're talking about a finding of fact that the man is guilty
of burglary which T assume we don’t want to retry.

Mr. Drixvax. But, of course. T didn’t nnderstand that as a matter
of fact, if the law requires, let’s say von have a minimum sentence of
21 to b, that he becomes eligible within a particular period of time
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prior to the elapse of the 214 years, or the time off for good behavior,
and so forth. It seems to me that the administrative policy which
actually counterbans the position of sentence itself, you say, 214
to 5, you are eligible, but as an administrative policy, we don’t grant
any parole. That to me doesn’t seem to be consistent with the spirit of
the law.

Mr. Scania. Except that this points up one of the interesting aspects
that I think we mentioned earlier about the parole system—the way
it is somehow intertwined with the whole sentencing process, the pen-
alties imposed by statute and so forth. The reason that in many cases
of this sort the man may be turned down for the reason that “it would
make the offense more trivial” may well be that the man was given
a sentence much lighter than would normally be given. What I am
suggesting that the parole process has been used as a means of achiev-
ing somewhat more uniformity nationwide in sentencing than other-
wise would be the case.

Mr. Conex. Well, this is precisely the reason that we don’t stand
for uniform, mandatory sentences in trying to give the judge the
flexibility of sentencing defendants in the first place. If, after taking
all of the recommendations, after the conviction of an individual,
considering all of the recommendations of the probation officer and
those that do the investigating, and the judge comes up with a con-
clusion that this case warrants a 214 to i years, it seems to me that
what you’re doing, you're actually circumventing it by imposing a
further sentence when the law would not require that. Through ad-
ministrative regulations, that doesn’t seem to be consistent with what
we're talking about.

Mr. Scania. I am not arguing for the goodness or badness of it. T
believe that the point was made in our consultant’s study that one of
the things that the parole system now does achieve, is to bring to the
overall sentencing system more uniformity than would otherwise be
possible, because the individual judges sentencing don’t have the kind
of knowledge of what the general practice is that the nationwide
Board of Parole does. Whether you think that is good or bad, that is
beyond my knowledge.

Mr. Conex. It would be far more preferable, in my opinion, in keep-
ing within the letter of the law that we simply mandate a uniform sys-
tem of sentencing of minimum and maximum sentences. For example,
the crime of robbery should receive 5 to 10 years with a minimum of
5 years. I think there should be some flexibility in such a system. I
just think to condone the system which basically circumvents the law
by imposing a uniformity which is not in the best interest of the
criminal justice flies in the very heart of the frustration of individuals.
Individuals may say I am entitled under the law to be considered for
release on parole and suddenly he comes before the Board and they
say we never grant parole the first time around. T think that under-
mines the whole system. I have no further questions, Mr. Chairman.

Mr. Drixaw. Sir, I think that this discussion of Mr. Cohen and
myself is tied in with the norms that we set forth on which the Parole
Board would operate. There on page 11 of our bill and we fought and
fumed over these for months, and it says that the

Regional Board shall release a prisoner whose record shows that he has sub-
stantially observed the rules of the institution in which he is confined on the
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date of his eligibility for parole, unless the Regional Board determines that he
should not be released on such date for one or both of the following reasons:

“(1) there is a reasonable probability that such a prisoner will not live and
remain-at liberty without violating any eriminal law : or

“(2) there is a reasonable probability that such release would be incompatible
with the welfare of society.”

Mr. Scauia. I assume you intended No. 2 to say, in essence, “any-
thing else.” I think you could squeeze within No. 2 the kind of rea-
sons that we have been talking about—for example, that it would make
the crime appear to be too trivial. You could squeeze within No. 2 the
Board’s determination that it onght to be the function of the Board
to achieve some uniformity of sentencing throughout the country which
district judges do not achieve. The Board may well determine that that
is the only course of action “compatible with the welfare of society.”
[ had not read that phrase as precluding this type of determination by
the Board.

Mr. Drinan. Alright, this point is pretty crucial to the whole
thing. If you agree, maybe we could have counsel comment or ask
questions, Mr. Eglit, who has worked with us for months and months
and Mr. Mooney also, and if you are so inclined, Mr. Sigler, if you
would like to make a point as to how we can meet the criticism or
suggestions that Mr. Scalia has without depreciating the bill.

Mr. Ecrar. One point in having reasons stated with particularity,
is that this exercise requires intellectual responsibility. That is hav-
ing to articulate sensibly and coherently the reasons for a decision
leads to the enhancement of the sensibility and rationality of the de-
cision itself. I think that is a basic justification for requiring some
statement of particularity as to what they are doing.

Secondly, there is the matter of individualization. I don’t see how
one can ignore or slight this issue. Of coure, I suspect, that there is a
good possibility that you are going to have fairly stock opinions com-
ing in—whether you call them prototype decisions or whatever.

The problem is that the whole criminal justice system is perverted
by parole; the Parole Board operates as a separate sentencing orga-
nization, outside the courts. It does things like setting up by adminis-
trative fiat new sentencing rules that it will not parole anybody the
first time around.

It is very difficult to get around this. But one way of inducing some
responsibility, eventually, in the courts so that hopefully they will
be required to really look into Parole Board decisions, is to require the
Board to give a statement of reasons with particularity. Then, at least
a man can challenge the denial of his parole by showing that the stated
reason simply has no basis in reality, or it does not apply to him. He
can demonstrate that the decision was arbitrary and capricious, and
the courts can begin to instill some reality into this parole system.

Yon mention the advancement of uniformity as being one of the
functions of the Parole Board. The Parole Board in its most recent
biennial report states that Selective Service law violators who receive
long sentences generally often receive parole, while the short sen-
tences are not given parole. Thus, this type of Board decisionmaking
results in a balance between individuals and time served, despite the
wide disparity in the sentencing by the eourts. T personallv wonld like
to represent the Selective Service law violators who were denied—wheo
happened to get a judge who gave them a short sentence. Of course,
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I think the problem is that once you fall into the trap of accepting any
of the Board’s justifications for what it does, such as relieving sentence
disparity, you sort of have lost the game. This is because they have sur-
realistic justifications for what they do, and reality compels cutting
through whatever they claim they need and looking at the system as a
whole.

Mr. Scarra. I think there are two separate problems you’re just dis-
cussing. The first is basic disagreement with the Board as to what
ought to constitute a good reason. No amount of a reasoned decision
is going to make that come out differently. They might make more
words but they would still follow the same policy of seeking to stand-
ardize sentences—saying in more words that it would depreciate the
gravity of the offense to grant parole at this time. You basically disa-
gree with that reason and I don’t think that a longer opinion is going
to make that come out any differently.

The second point you make is something quite different. T think. and
I cannot argue with it. Without a doubt there are advantages to be
gained from the discipline of having to sit down and write a full re-
port, a full blown decision. Tt does insure greater deliberation, and so
forth. There is no response to that except to take the total number of
hearings that you are going to have for the year and divide it by the
number of people that you are going to have for the year and see how
much time you are going to have to write a full-blown opinion in every
case,

I think as a matter of fact you can get your reasons—and can take
them for review if that is what yon want—in 90 percent of the cases
from a checklist where they can be checked off and no more really
needs to be said.

Mr. Earrr. Tf T may make one more comment. Tf these people with
Selective Service violations who received short sentences were given
opinions with the stated reason that they were denied by the Board of
Parole becanse they received short sentences, this wonld clearly be sub-
ject to legal challenge on equal protection grounds. So a statement of
reasons would at least be something to nse, instead of trving to ficure
ont Board policies and actions through the claptrap that comes out of
the biennial reports. Tf they gave particularized reasons the way FLR.
1598 snogests, at least there would be a fighting chance to make the
argument that these reasons have no relation to this individual unless
vou ive some hicher body a basis for review. o that it ean compare
the Board’s methodology. with the reality of the individnal. you're
leaving the individual essentially defenseless and he cannot make a
case for himself. So unless you get behind the checklist form of rea-
sons, and you have got to require the Board to sav why it checked
off A. C, and F, vou are never ooine to give these prisoners an oppor-
funity to make a ease for themselves,

Mr. Drrvan, Thank yvou. T will come to Mr. Mooney in a moment.

Sir. T think your fine statement said that this itself on page 1 you
said “Board controls approximately two-thirds of the time actually
served under fixed-term Federal Sentences and all of the time served
under indeterminate sentences. Thus the actions of the Board have a
greater and more immediate impact on the average Federal prisoner
than the action of the conrt which sentenced him.” So, T sav, if they
need personnel and law clerks and parole elerks, we call them. they
are more important than Federal judges.
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Mr. Mooxey. Thank you Father, T am not sure T understand. You're
not criticizing section 4205, which shifts the burden of proof.

Mr. Scaria. I believe I stated that is a matter of parole policy and
not procedure and I have nothing to say about that.

Mr. Moo~ngy. As I recall, Mr. Chairman, when the subcommittee
was putting that section to;,_ret]mt last year it did give a great deal of
thought to the burden of requiring that particular reasons be given
for denial of parole. The subcommittee unanimously felt that with
this increased number of personnel authorized by the bill, the 30 more
hearing examiners, 7 National Board members and 15 Regional Board
members, would be sufficient to handle the added burden of giving
reasons for the denial of parole.

Mr. Scavia. I am concerned about careful, just action in these cases
I think as much as you are. The reason for our disagreement I sup-
pose is that I don’t think that 30 examiners and whatever the total
number of Board members now adds up to will come anywhere near
putting a dent into the problem if you require a full- blown opinion
in every case. I am recommending against that. I would rather have
the time—the time devoted to writing up opinions that will stand up
on appeal or whatever—I would rather have that time devoted to
really considering the man's case carefully. You can’t do both on the
same amount of time.

Mr. Drinan. They are doing neither now.

Mr. Scania. Yes, sir; that is perhaps correct.

Mr. Drivan. So, take your choice, you want to tell the prisoner what
they think of him or do you want to have mass production. Mavbe
it is not that clear but you see the point. At least the prisoners feel
that way, they’re doing neither at the moment.

Mr. Scavta. All I can say is that we perhaps come to a disagreement
on this. The Conference considered the point carefully, and its judg-
ment at least was that the happy balance would be struck by requir-
ing a few sentences of particularized explanation; the rest could be
adequately covered by a checklist.

Mr. Drinaw. A few sentences, a few good sentences, all right, and,
Tom, did you want to say any more ?

Mr. Mooney. No.

Mr. Drixax. Thank you, Mr. Mooney.

You may proceed.

Mr. Scaria. T am troubled and perplexed, perhaps more perplexed
than tmuh]ed by section 4223 (b) (1), whzch renders inapplicable to
the Board the “general statements of poliey” exception to the informal
rnlemaking requirements of the Administrative Procedure Act. Sec-
tion 553 of that act provides procedures for what is ealled informal

rulemaking—simply publishing the rules and accepting written com-
ments by the public. However, there is an exception to that provi-
sion for—and T am going to quote now—*inte rpretative rules, general
statements of policy, or rules of agency organization, procedure, or
practice.” Now, section 4223(b) (1) wonld delete for purposes of the
Board of Parole that portion of what T just read which savs, “general
statement of policy”: they would not be excepted from informal
rnlemaking.

I think it is absolutely impossible to conduct an informal rule-
making for every authorized general statement of policy—for example,
the statement that, “the Board will henceforth redouble its efforts to
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assure equal treatment.” If this provision is meant merely to insure
that the rules with respect to factors taken into account in granting
parole, referred to in section 4202(a) (1), are subject to informal rule-
making procedures, it is an unnecessarily broad means of achieving
this. Moreover, it 1s not a clearly effective means, since these rules
may in any event be subject to the “interpretative rules” exception of
the APA, which is not excluded.

I might finally note—and I don’t note this in my written testimony—
that the Parole Board might well assert that those rules are subject
to yet another exception, to wit, the exception that excuses informal
rulemaking when the agency for good cause finds that the notice-
and-public-comment procedures are impractical, unnecessary, or con-
trary to the public interest. I think with the history of this legislation,
the Board would be ill advised to make that determination.

Mr. Drixax. On this point, we need your assistance. We negotiated
on this difficult point on more than one occasion, shall T say, and we
would appreciate the Administrative Conference participating with us
and counsel in making it aceeptable.

Mr. Scaria. We would be happy to do that, sir.

The provisions which seem most likely to slow down and encumber
the parole process are those relating to renewal of parole determination
hearings, agency review, and appeal to the courts. Provisions of this
character are essential, but care should be taken to make them as
efficient and as immune to abuse as possible. With respect to renewal
of determination hearings: You will recall that the bill requires
a hearing each year before a panel of three, one of whom must
be a regional board member. It seems to me that in the very act
hearing. The examiner could make recommendations to the regional
of assuring more frequent hearings, this provision imposes such an
administrative burden that it practically guarantees less thorough
hearings. I think justice might better be served by a hearing before
the full panel at 3- or 5-year intervals, with annual review before a
hearing examiner, limited to the prisoner’s progress since the previous
hearing. The examiner could make recommendations to the Regional
Board, which would decide whether to grant parole, order a new hear-
ing immediately, or leave the previous denial in effect until the next
full-panel hearing.

As to administrative appeals, these are not only desirable but
absolutely essential if a decentralized system is adopted, in order to
enforce the standards of the National Board, and to insure a rongh
uniformity throughout the system in the application of those stand-
ards. I think section 4216 of the bill is correct in making administra-
tive appeal available not merely with respect to denial or revoeation
of parole, but also with respect to forfeiture of parole good time. impo-
sition of parole conditions, and parole modification. I think you should
consider, however, making the appeal discretionary with the National
Board. so that it may decline those numerous appeals that are likelv
to be frivolous. T do not read section 4216 as requiring the National
Board to hear oral argument, so that even if it is compelled to accept
all appeals it will doubtless dispose of many in a summary fashion that
15 indistinguishable in all but form from a considered denial of dis-
cretionary appeal. Given the predictably overwhelming number of
appeals, T frankly cannot conceive that it could possibly do otherwise.
Nor should it. Its time and energy should be concentrated upon those
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situations in which the result seems out of line with national stand-
ards. Since this is probably the intent of the bill, and will doubtless
be its outcome, I would prefer to call a spade a spade, and make the
appeal discretionary.

Finally, as to judicial review: Section 4223(a) contemplates judi-
cial review of standards and individual decisions under the “arbitrary.
capricious or abuse of diseretion” standard. I think this is sound and
would certainly not recommend a stricter test. There is no avoiding
the fact that this legislation, by making Board action reviewable and
by seeking to establish firm substantive and procedural guidelines for
this important area of Government activity, will open the gates to an
inevitable flood of judicial petitions. The danger is not so much that
the courts will be likely to second-guess the Board; I think they will
be most hesitant to do so. It is rather that the courts will be inundated
with petitions for review of parole action. Yet there is no less reason
to be willing to accept that consequence here than there is in the field
of habeas corpus—where, likewise, judicial protection is afforded
with the virtual certainty that it will frequently be abused. There is
really no solution to this problem of potential abuse: it is one of the
inevitable effects—and perhaps one of the honorable marks—of a
system of law.

And incidentally, T might say with respect to the judicial review
features of the bill : T don’t think it really matters whether you say—as
the bill does—that the judicial review provisions of the Administra-
tive Procedure Act are available or not. T think once you establish
standards as the bill does, judicial review is going to come whether or
not the bill specifieally provides for it. The only reason it is not avail-
able now is that all of the agency actions are deemed to have been com-
mitted to the Agency’s discretion. Once they are uncommitted from
Agency discretion by establishment of firm standards that must be
followed, I think they will be reviewable.

The foregoing remarks might be deemed to apply with equal force
to the requirements for public provision of counsel contained in sec-
tions 4208(e) (2), 4215(h) (2) and 4216(a) of the bill. Though it is
admittedly difficult to draw a distinetion, T do not mean to endorse
those provisions. In the course of its deliberations concerning recom-
mendation 72-3, the cognizant Conference Committee considered rec-
ommending public funding of attorneys’ services: the conference nul-
timately declined to do so, and took no position on the point. Speaking
strictly for myself, T do not see how the provision of counsel for all
desired purposes in the parole process can be possible. To be sure, we
now provide counsel at eriminal trials—but there it is the Government
that is the initiator of the litigation, so that there is some responsible
limit npon the call for attorneys’ services. In the parole process, on the
other hand. it is the prisoner who initiates the action and then the ap-
peal, and there is absolutely no theoretical or, I think, practical limit
upon the number of occasions on which he can be expected to do so. To
deny public counsel cannot be compared with a determination to deny
judicial review. It is not absolute—it does not entirely exclude all legal
assistance. Legal aid societies, public service law firms, and public
spirited lawyers will remain available—except that they will be able
to limit their activities to those cases that are meritorious, T think com-
pulsory legal assistance might feasibly be provided if you were to
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adopt the suggestion I made earlier concerning discretionary review by
the National Board. It would seem to me possible to provide attorneys
in those cases in which review has been accepted, and for subsequent
judicial appeals following that review. This would limit the scheme to
a manageable number of cases—and to those which are presumably the
more meritorious.

In giving testimony as chairman of the Administrative Conference,
I find that my statements are almost always overwhelmingly eritical
rather than laudatory. There is, of course, a reason for this: The
funetion of the conference is to provide intelligent, informed adivee—
and when that advice is sought with respect to a course of action already
plotted in a particular bill, our most useful service is to point out where
that course goes astray.

Nonetheless, though my testimony today has unfolded in a minor
key., I would like at least to end on a joyful, enthusiastic, congratula-
tory tone. The area of parole is one in which Government action pro-
foundly affects a segment of mankind that does not have ready access
to the instruments of reform, or even to the sympathies of the public.
The conference has labored in several vineyards of this sort—not just
parole reform, but procedures for labor certification of aliens, for the
handling of natural resources belonging to Indian tribes, for the bring-
ing of suits against the Government, for the representation of diffuse
and unorganized groups in agency rulemaking, for the adjudication of
claims in small-amount, mass-volume benefit programs, and for the
change of status of aliens. There is not much glory or public visibilit v
attached to the achievement of such reforms; and for that reason these
are the areas where radical improvement is most frequently needed.
I think the demythologizing and legitimation of the parole process is
an unappealing and politically thankless task that very much needs
doing. It fills me with hope for our system that the subcommittee is
willing to devote its attention to the matter.

Thank you.

Mr. Drivax. I thank you very much, sir, and, in return, give vou
my joyful and enthusiastic and congratulory words upon your state-
ment. I hope that it is not entirely politically thankless, this job that
we have. I really wanted to thank you for your statement: it's been
enormously helpful to me to refocus on this matter. I know that vou
and your associates will be keeping in touch with the subcommittee.
We hope to be able to finalize this legislation and we had this hearing
and we have another one in a week from today with the Federal Bu-
reau, with the head of Federal Burean, to familiarize new members
and to try to get some improvement before we report this again to the
full committee. There is opportunity for any final comment that you
would like to make, Mr. Scalia, you or your associate.

Mr. Scarra. T only have one and T meant to say it earlier: Needless
to say—I always hope it is needless to say—TI and my staff are entirely
at the disposition of the committee and its staff if we can be of any
further assistance.

Mr. Drixan. Thank you. T know that Congressman Railsback, the
ranking minority member of this committee, would appreciate that, too,
and T will indicate that to him.

Thank you very much for coming.

The meeting is adjourned.

[Whereupon, at 3:25 p.m., the subcommittee adjourned.]
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[Mr. Sigler’s statement referred to at p. 135 follows. |

Bepartment sf Justice
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CONCERNING

THE

PAROLE REORGANIZATION ACT - H.,R. 1598

JUNE 21, 1973

Mr. Chairman : Thank you for this opportunity to appear before you to discuss
H.R. 1598, your “Parole Reorganization Act of 1973.” While I have not previ-
ously had the pleasure of testifying beforg this Subcommittee, I am aware, Mr.
Chairman, of your keen interest in the area of parole reform, and I wish to
commend you for the fine work you have done.

Before I discuss specific features of H.R. 1598, I believe that it would be useful
to bring the Subcommittee up to date on the progress the Board of Parole has
made in improving the paroling process. I think you will find that many of the
structural and procedural changes which we intend to implement on a nation-
wide basis in the very near future are similar to those suggested in your legis-
lative proposal. While we do object to several of the provisions of the bill, I think
that it is fair to say that we are in agreement on many fundamental issues, and
I am hopeful that we can work in close cooperation toward achieving the common
goal of a better decision making process,

As I mentioned, the Board intends to initiate changes in both the structure of
the Board and its procedures on a nationwide scale. We believe we are in a posi-
tion to do this very soon, perhaps within several months, because of the great
success we have experienced in our Pilot Regionalization Project, As you may
know, the Board conceived some time ago the idea of establishing a pilot project
to test both the concept of regionalization as well as new parole procedures,
The project went into effect last October in the Northeast region of the United
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States, and the results have been so encouraging that we have now made definite
plans to extend many of the project’s innovative features to the other regions of
the country.

Let me outline now the organization of the project and the procedural changes
that have been adopted, As 1 proceed, I would like to bring to the Subcommittee’s
attention some of the results from our first six months of experience,

The Northeast region of the United States consists of the following federal
institutions ; the Federal Reformatory, Petersburg, Virgina: and the Robert F.
Kennedy Youth Center, Morgantown, West Virginia (youth institutions) + also
the U.S. Pentitentiary, Lewisburg, Pennsylvania: the Federal Reformatory for
Women, Alderson, West Virginia; and the Federal Correctional Institution,
Danbury, Connectient (adult institutions).

For purposes of the projeet, parole interviews are condncted by a panel of
two hearing examiners. Their recommendations are then forwarded to the
Board in Washington where a parole decision is made. The decision is t
communicated back to the institution,

The project is innovative in many respeets. First of all, parole decisions
are based on explicit guidelines designed to provide fairness and reasonable uni-
formity in the parole process. Briefly the guidelines take into account the severity
of the offense as well as the parole prognosis, i.e. the probability of favorable
parole outcome. Once these elements are known, the general range of time to he
served before release can be determined. For example, an inmate who was
eonvicted of a low severity offense and who has a very high probability of
favorable parole outcome will generally serve a relatively short period of time
before release ; an inmate with a low severity offense, but only a fair probability
of favorable parole outcome will generally serve a longer period of time: ete.
The time periods are specified for each combination of elements,

After the range of time to be served is determined, other factors are then
considered, such as the subject's institutional behavior and participation in
institutional programing the results of institutional testing community re-
sources, and the parole plan. When exceptional factors are present, such as
extremely good or poor institutional performance, and a decision falling outside
of the guideline range is made, the hearing examiner must cite the reason for
this exception,

These guidelines provide a generally consistent parole policy, and in individual
cases, serve to alert reviewing officers to unique decisions so that either the
special factors in the cdse may be specified or the decision may be reconsidered.
It is felt that the use of these gnidelines will serve not to remove discretion, but
to enable it to be exercised in a fair and rational manner.

For purposes of the pilot project, an inmate is also permitted fo have a repre-
sentative or advocate present with him at the parole interview, The function of
the representative is fo assist the inmate in summarizing the positive features
of his case. This aspect has been well received by inmates and has proved to be
especially helpful in cases where an inmate has had difficuliies expressing him-
self. For the first six months of the project, representatives appeared at over
40% of the interviews.

I wonld like to point ont here that up until recently inmates have not heen
permitted to be represented by legal counsel. The Bo#ard is now of the opinion that
there is no need to preclude an attorney from appearing as an inmate’s repre-
sentative in our pilot project cases gimply beecanse he is an attorney, as long as
he realizes that parole release determinations do not. and should not, involve an
adversary presentation of issues of law or fact. Starting this month, therefore,
inmates will be permitted to appear at the initial interview with a representative
who may be an attorney.

Another objective of the pilot project is fo render gpeedier parole decisions, One
of the frequent eriticisms leveled at the Board. and justifiably so, is the deei-
8ion making process has been too enmbersome and slow. This is in large part
due fo the fact that some 17,000 parole-related decisions must be made during
the course of a year within an administrative framework that is far from
perfect,

We established a goal in the project of notifying the institution of the Board’s
decision within a very short period of time, and T can report thiat 99.5% of all
decisions have been made known fo the inmates within five working days. We
believe that this is a very significant accomplishment, since it tends to minimize
the anxiety which the inmates understandably face during the waiting period.

In addition, inmates are provided with written reasons in eases when parole
is denied. The providing of reasons has been a frequent suggestion from those

hen
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who have studied the parole process, and we believe that the suggestion is sound.
This belief has been reinforced by resnlts of the project, We have found that
inmates who are advised of the reasons for parcle denial are better able to under-
stand what steps they must take to improve their chances, Furthermore, the
cloak of secrecy is removed from the decision making process when the reasons
for the decision are communiecated to the inmate.

The pilot project also involves a new review/appeal mechanism. Briefly, under
this procedure inmates are permitted to file for ll\!l w thirty days after a parole
m rision has been rendered if there is new and significant information which was

e at the time of the interview, but not co lvnd. or if the written rea-
sons provided to the inmate do not support the order of the Board.

The petition by the inmate is considered by a Regional Board member, who
may affirm the decision; grant a review hearing in Washington, D.C., at which
the inmate may be represented;: grant a re-interview at the institution; or
modify the original decision. During the first six months, 104 requests for review
were acted upon, The decision was affirmed in approximately 709 of the cases.

If the inmate is not satigsfied with the action taken upon review, he may then
appeal the decision to the Board after a 90-day waiting period. If a member of the
Board determines that the appeal should be considered, he and two other mem-
bers render a final decision,

This then iz a general deseription of our Pilot Regionalization Project. As 1
have already indicated, the results after six months have been very encouraging.
We intend to continue the project and make appropriate improvements until
such time as it is absorbed into a general parole reorganization.

As T suggested at the outzet, the Board of Parole is also aetively planning a
general reorganization, based on our experience with the pilot project, to expand
the procedural and substantive reforms to federal parole applicants throughout
the United States. 1 wounld like now to outline the form of the reorganization
as it is presently contemplated.

First of all, there will be a basie struetural change in the Board of Parole in
order to effect regionalization on a national seale, The plan ealls for the ereation
of five parole regions, each headed by a Regional Board Member, hereafter re-
ferred to as Regional Director. Each regional office would have responsibility for
handling the total parole function within the particular geographical area. In
addition, three Board Members, hereafter referred to as National Directors,
would sit in Washington, D.C., as a National Appellate Board. Moreover, author-
ity for original ecase deecisions would be delegated to I‘lrui(' Hearing Examiners
who wounld work in two man panels using explicit decision gnidelines promml-
gated by the Board, such as those I have disenssed. In eases in which decisions
outside of the parole guidelines were made, each Hearings Examiner panel wonld
be required to specify the unique factors considered, 1-1|r't]wr1nnr-- each inmate
would be permitted to have a representative who may be an attorney, to assist
him at his parole hearing: parole denial would be accompanied by written rea-
sons; and the right to a two level appeal process would be provided.

Under our proposal, the Regional and National Directors would funetion
as an appellate and policy setting body. The Regional Director wonld consider
appeals from the case decisions of the Hearing Examiner panels within his
region, and his decision could then be appealed to the three National Director
sitting as a National Appellate Board. The decision of the National Apnellate
Board wonld be final. In essenece, the procedural details would be similar to
those of the pilot project disenssed previously.

In addition, original jurisdiction in certain cases, snch as those that are
especially sensitive or notorious, wonld be retained by the National \]1Tl
Board. Also the Regional and National Directors would meet as the 1.8, Be yrd
of Parole at regular infervals to develop, modify, and promulgate ]!u.lrd proee-
dures, rules, and policies.

This then basically deseribes the reorganization plan as presently envisioned.
We think that implementing the plan would meet the eriticisms le veled at the
Board by achieving the following major goals :

1. providing timely, well reasoned decisions hased upon personal interviews
of inmates by a professionally trained hearing panel ;

2. developing and implementing an explicit general paroling policy to provide
greater consistency and equity in decision making :

3. affording an efficient, effective, and legal method of reviewing ease decisions ;
and
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4. establishing a more effective and responsive liaison with the institution,
courts and related personnel, as well as with the persons under the supervision
of the Board,

i%ul‘urf- turning to the specific features of H.R. 1508, 1 would like to say that
we uare in favor of accomplishing the reforms administratively, rather than by
lt‘}{lﬁ]:!llf'll. Our view is that administrative changes would have the advantage
of much greater flexibility and permit us to continue experimentation until the
best parole process can be achieved, We are dealing with an inexact science
and should be in a position to make additional changes, necessitated by experi-
ence, mistake, or advance in the state of the art.

Mr, Chairman, at this point I would like to proceed with a discussion of your
legislation. I hope that it is apparent that many of the bill's features are ineluded
in both our Pilot Regionalization Project and the planned general reorganiza-
tion. For this reason, I will address myself only to those provisions of the bhill
with which we have significant difficu'ty.

First of all, we do not share the belief that the Board should be independent
from the Department as section 42001 (a) wonld require. There is no doubt in my
mind that our decisions are rendered independently, vet we henefit from the
administrative support of the Department. Also, 1 note that seetion 4201(b) would
require, to the extent feasible, that the Board of Parole represent the ethnic and
racial composition of the federal prison population. It is our opinion that this
requirement fails to take into eonsideration the fact that the Board represents
the American public as well as federal prisoners. Moreover, we are not aware of
not released earlier under the provisions disenssed immediately above, the Region-
parole decisions than one whose composition is determined solely on merit con-
siderations, By way of comparison. permit me to point out that there is no such
requirement for federal judges who play an equally important role in determing
the length of time an individual wil! spend in prison

We find section 4205 especially troublesome, Under present law, the granting
of parole is discretionary with the Board. The Board must make a positive find-
ing that there is a reasonable probability that the prisoner would not violate the
law and that his release wonld not be incompatible with the welfare of society,

Section 4205, however, wonld appear to establish a presumption in favor of
parole by requiring that the Board release a prisoner unless it finds certain fac-
tors to be present. This procedure wonld be weighted heavily in favor of the
inmate, We believe, however, that it is not nnreasonable to require a positive
finding by the Board that he can assume the responsibility of leading a law
abiding life. The welfare and nrotection of society demand nothing less,

Subsection (b) of section 4205 wounld require that with respect to any prisoner
not released earlier under the provision discussed immediately above, the Region-
al Board would have to release him after two-thirds of his sentence unless it
finds a “high probability’ that he will engage in eriminal conduct. Again, we
helieve that the hurdens are reversed,

In our opinion, the present standard should remain in effect. name’y that it
must appear to the Board that there is a reasonable probability that the inmate
will not engage in further violations of law and that his release at that time
ig not incompatible with the welfare of society.

Section 4207, which deals with the parole determination hearing. reqnires that
in any ease in which parole is denied or delayed, subsequent parole determinntion
hearings must be held annually thereafter. We agree that the ri'e shonld he
for at least annnal reviews: however, we helieve that diseretion shonld he Toft
to the Board to decide against annual review in eases where it appears clear that
a release order after an additfional yvear wonld he inapproprite. In gnch enses we
would wish to retain diceretion to defer a further hearing for a maximnm of threa
vears. This dizeretion would be exercised in those =ituations where it con'd he
realistically seen that a longer period would be needed to meet minimnm relense
requirements. Annual review in such cases would only mislead the inmate and
over-burden the Board.

The provisions of section 4208 pose problems which har onr endoreomant,
Specifieally, that section would make available to anv inmate or his ronsoconta.
tive the files, reports or docnments used in parole decision makine. Fxeentions
are made for documents which constitute diagnostic opinlone, or which revens?
gources of information obtained confidentially, but the bill won'd require thet
the prisoner be given written notice of the exceptions and that he he rravided
with the substance of the documents,

It is the present policy of the Board not to permit access to these matoriole,
First of all, many of the documents do not belong to the Board and we are in no
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position to unilaterally release them. For example, certain reports are compiled
by the Bureau of Prisons. In addition, the presentence report is the property
of the sentencing court, and we are not permitted to release the _t-uuu-nts without
specific anthorization. I must say, however, Mr. Chairman, that if these problems
could be solved, I would favor limited access to file materials,

Section 4208 also permits a prisoner to be represented at a parole determina-
tion hearing, either by an attorney or any other gualified person. Attorneys may
either be retained or appointed under the provisions of the Criminal Justice
Act. With respect to representation, it had been the poliey of the Board in our
pilot project to permit an inmate to appear with an advoeate, so long as the
advocate was not an attorney, This position was based on the fact that the parole
hearings are not adversary proceedings. The non-adversary nature of the pro-
ceedings is of course well supported in law.

Our concern was that the presence of lawyers would have the effect of turning
the parole hearing into a legal or factual confrontation between the prisoner and
the hearing examiner, Our position has been modified, as I mentioned earlier,
and we are now permitting representation by attorneys in our pilot project so
long as the attorneys recognize the non-adversarial nature of the hearing.

We are opposed. however, to appointment of lawyers for parole applicants
under the Criminal Justice Act. The Criminal Justice Act now in force does not
permit appointment of attorneys for parole hearings, and even for parole revoca-
tion hearings it provides for appointment of counsel only if the Court finds that
the interests of justice require such appointment for an indigent prisoners. By
contrast, this bill would require appointment both for parole and parole revoca-
tion hearings at the request of the prisoner.

For both types of hearings we feel the law should remain as it stands. With
respect to revocation, appointments of counsel should be left to the Courts' dis-
¢retion as the Criminal Justice Act provides. This view is in accord with the
latest Supreme Court ruling on the subject, (See Gagnon v, Searpelli, No. T1-1225,
decided May 14, 1973.) In parole hearings we believe that no court appointment
of counsel, discretionary or otherwise, should be provided, Again, the non-
adversary nature of the parole hearing is such that attorney representation
i« not required. This indeed is the obvious rationale of the existing Inw’s exelusion
of parole hearings from the requirements of attorney appointments,

We ean foresee that if lawyers are available for the asking, then every inmate
will surely demand one. Very soon, all inmates will have legal counsel, and the
inevitable result will be the development of a formalized, legalistie parole hear-
ing, This of course wonld necessitate a vast angmentation in Board personnel.
We are unconvinced that such an eventuality would result in better and quicker
parole decisions,

Section 4210 deals with the jurisdiction of the Board of Parole. The hill,
ke present law, starts with the notion that the period of parole, absent special
factors, is the maximum term of imprisonment reduced by the time served
in prison prior to parole. This creates an anomoly, sinee persons released earier
have a possible parole term which is longer than those released later. The
latter group hewever., presents greater parole risks. I would like to mention
that the Administration’s proposal to reform the federal eriminal laws, intro-
dneed as ILR. 6046, makes the term of parole independent of the amount of time
served prior to parole. We believe this to be the hetter apnroach,

" would also like to point out that the Administration’s code reform lezislation
rejects the concept of “good time,” both for persons in prison and those on
parole. Our experience indicates that good time serves only the function of
more rapidly terminating paroles and not necessarily deterring misconduect. We
believe that the approach taken in section 4212, which permits the early
termnation of parole, is wholly adeqnate to deal with excessive parole terms.

Under section 4214, the parole term served befors a parole violation cannot
extend the term of the Board's jurisdietion over the individual, Thns, the parolee
reecives 1009 credit for parole time upon modification or revoeation, even
though he may forfeit good time. This progressively reduces the sanetions avail-
able to deter violations by parolees. Such credits have been rejected in H.R.
6046,

Section 4215 outlines the procedures for revocation of parole. and we are
in general accord with its provisions, which track the requirements of Morrissey
v. Brewer, 408 U.S. 417, and our own established procedures,

We ecannot endorse subsection (e), however, which in effect provides for
release of a parolee on his own recognizance (except if deemed ‘dangerous
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or likely to flee), following the preliminary interview and pending the revoeation
hearing. Present law provides that persons at this point in service of sentences
may be released, even on bail, only in very extraordinary circumstances. It
shounld be pointed out of course that expedited revocation hearings unde regional-
ization will eliminate any unnecessary delay.

Section 4215 also provides an opportunity for the parolee to compel the
appearance of witnesses at a revocation hearing. This would be possible because
of the bill's provisions for subpos power in the National Board. The power
would run nation-wide and be enforceable through the United States District
Courts. We do not believe, however, that such subpoena power required to
enable the Board to conduct fair parole revocation hearings. The Morrissey
decision, in which the Supreme Court listed the necessary elements for a fair
revocation hearing including a conditional right to cross examine adverse wit-
nesses, significantly did not mandate compulsory process for the attendance of wit-
nesses, though this possibility eould not have escaped the Court’s attention, Our
experience has not indieated any necessity for compulsory process to obtain

es for the parolee’s cause. He is permitted to have voluntary witnesses and

: the right under Morrissey to cross examine any adverse witnesses who
appear. Further, any adverse witnesses whom he wishes to attend are re-
quested to appear, provided that this is not determined to be dangerous, or
unwise for other good reasong, as provided in Morrissey.

If a parolee could compel witnesses' attendance as in a eriminal trial, revoca-
tion hearings would be delayed and obstructed with no real benefit to the
parolee. Under present law, as mentioned above, the parolee is provided counsel
where the interests of justice require an attorney‘s assistance, such as in cases
of factual dispute. The attorney of course will see to it that any favorable
testimony by voluntary witnesses, either in person or by affidavit or other docu-
mentation, is presented.

We have one further objection to Section 4215, that being with respect to
its provigion for a revoeation hearing upon termination of an assignment of a
prisoner to a Community Treatment Center. This termination of gnment,
as we read the bill, constitutes a mere change in a condition of his parole, not
a revocation of parole. We do not see the necessity for a formal revocation-
type hearing where revocation is not being decided; indeed, it wonld appear
anomalons to provide such a hearing on the issue of whether the parolee should
be placed in a situation perhaps less restrictive of his liberty than the Com-
munity Treatment Center assignment. Further, if a hearing of this nature were
required, it might inhibit the free use of such centers for parolees, thus dis-
conraging use of a most useful rehabilitative tool.

Sections 4214 and 4215 also might be read to require a revoeation-type hear-
ing for modification of any condition of parole, While we doubt that this is the
intent of the bill, we would of course oppose such provisions,

Section 4216 provides for automatic appeals in all cases where parole has
been denied or revoked, or where parole good time has been withheld or for-
feited, or where parole conditions have been imposed or modified. Appeals shall
be decided by at least three members of the National Board, exeept where
parole conditions have been imposed or modified, in which case at least two
members are regunired. We believe that these appeals should be discretionary,
and that there should be a mechanism to screen out those frivolous cases that
will only clog the appellate system.

Title II of the bill provides for an amendment to that section of the Crime
Control and Safe Streets of 1068 dealing with grants for correctional institu-
tions and facilities. The amendment would add a new para h to section 453
of part B of the Act which now enumerates certain correctional standards
which must be met by states desiring grants for such institutions and facili-
ties. The amendment would require, among other things, that the state assure
LIEAA that its parole system includes certain specified elements, such as pro-
cedures for equitable and expeditions disposition of parole hearings including
aceess to files, representation of prisoners, and quick notification of decisions.
Minimum standards with respect to parole revocation would also be required.

Certain of the requirements set forth in the amendment have been discussed
above, and to the extent that we oppose the requirements with respect to the
federal parole system, we oppose their imposition on state programs.

Even to the extent that we favor some of the correctional requirements, how-
ever, we would not at this time recommend amending the Safe Streets Act. As
you know, the Administration’s Law Enforcement Revenue Sharing proposal is
now being considered by the House and Senate, and for the time being we op-
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pose specific amendments to the pregent statute since such amendments are
contrary to the proposal's concept. We would prefer to wait until we have had
an opportunity to study the final version of our legislation before making
recommendations,

Mr. Chairman, this concludes by prepared statement. I wish to point out in
closing that I have discussed only our major eriticisms with the legislation.
If the Subcommittee decides to proceed with the legislation, we would request
that our attorneys be permitted to work with the Subcommittee staff in ironing
our technieal difficulties. Of course we do hope that the Subcommittee will agree
that it is best to allow the Board to proceed with the reorganization adminis-
tratively.

— e

[Mr. Sealia’s statement referred to at p. 163 follows:]

ADMINISTRATIVE CONFERENCE OF THE UUNITED STATES,
Washington, D.C., June 21, 1973.

TESTIMONY BY ANTONIN SCALIA

Mr. Chairman and Members of the Subcommittee: I am grateful for the
opportunity of testifying before this Subcommittee concerning parole reform
legislation.

The Administrative Conference is, as you know, a permanent, independent
Federal ageney, charged with studying the administrative procedures of Federal
agencies—and making recommendations for improvement to the Congress, the
President and the agencies themselves. Parole has in the past been insulated from
the eritical analysis of those concerned with problems of administrative proce-
dure by the assertion that it was a privilege, a matter of grace, neither to be
expected nor to be earned, granted without necessary rhyme or reason at the
indulgence of the sovereign., Sinece no prisoner had a right to this boon,
none eonld eomplain of its denial, or of the arbitrariness with which it often
appeared to be conferred. However accurate this view may once have been, it
surely no longer comports with the real place of parole in our criminal law.

Parole cannot be viewed as simply a windfall, because in fact the entire
penal system is premised on its availability. Congress preseribes maximum
sentences and judges sentence individual defendants with the knowledge that
parole i available and in the expectation that a prisoner who demonstrates his
desire for rehabilitation will not serve the maximum term or anything approach-
ing the maximum,

Grants of parole are not a series of random acts, but a major and regular part
of the administration of our tem of eriminal justice. The U.S. Board of Parole
conduets annually about 20,000 proceedings relating to the grant, denial. revoca-
tion or confirmation of parole. The Board controls approximately two-thirds of
the time actually served under fixed-term Federal sentences and all of the time
served under indeterminate sentences., Thus, the aetions of the Board have
greater and more immediate impact on the average Federal prisoner than the
action of the court which sentenced him., The exercise of such authority is a
fearsome responsibility, and every effort should be made to assure that its
exercise is rational, even-handed and consistent with our notions of procedural
fairness,

CONFERENCE RECOMMENDATION 72-3 AND ATTEMPTED IMPLEMENTATION

A little over a year ago my precedessor as Chairman of the Conference, Roger C.
Cramton, presented testimony to this Subcommittee concerning parole reform
legislation simlar to that which is now before you. He described a Conference
study of the procedures of the U.S, Board of Parole, and a proposed recommenda-
tion arising from the study which was to be considered by the Conference at
its June 1972 Plenary Session. The proposal was in fact adopted by the Con-
ference, as its Recommendation 72-3, without change and withont dissent. I
submit a copy as an apendix to my testimony. I would like, if I may, to refresh
your recollection concerning the contents of that Recommendation, and to
degcribe our effort to have it aecepted by the Board of Parole. Both these items
bear upon the desirability and necessity of the bill before you.

The elements contained in the Conference Recommendation represent, T am sure
Foun wili agree, 4 very modest proposal :
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(1) First, we urge that the Board of Parole formulate general statdards
to govern the grant, deferral or denial of parole. Where the adoption of general
rule is not possible. the Board should attempt to formulate standards through
use of typical hypothetical illustrations,

(2) Second, the prisoner's file should be disclosed to him or his representative
in advance of the parole hearing, except for information in the file as to which
disclosure is clearly unwarranted or has been determined by the sentencing
Jndge to be improper. Such information might include psychiatric and medical
reports and statements which would disclose confidential informants. Where
information is not directly disclosed from the file. the prisoner should be given
a summary or indieation of the nature of information withheld.

(3) Third, the prisoner should be allowed to be assisted by counsel or ofher
representative of his choice. This wonld not be for the purpose of turning the
parole hearing into a trial but merely out of recognition that in a matter of
such great significance to the prisoner, the assistance of an experienced and
articulate adviser seems important.

(4) Fourth, we urged that where parole is deferred or denied, the prisoner
be provided a statement of reasons- perhaps simply a cheek-list form, but with
at least a sentence or two of individualized explanation added. We also rec-
ommended in this connection that the Board de elop and make publiely avail-
able a body of fully reasoned prototype decisions—granting, denying, or de-
ferring parole—which might serve as a body of “case law" and assist in the
formulation of standards.

(5) Fifth. with respeet to parole revoeation proceedings we urged greater
procedural safeguards than for parole hearings, The parolee or his counsel shonld
have access to the written evidence aeainst him and should be entitled to hear
and cross-examine adverse witnesses, He should have an opportunity to eomment
on the hearing officer’s recommended decision, and, of course, the Board's final
decision should include a statement of reasons,

On July 5. 1972 we transmitted this Recommendation to the then Chairman of
the Beard, George J. Reed. In October we received a reply from Mr. Reed’s sne-
cessor, Maurice H. Sigler, rejecting substantially all our proposals, T sabmit
this correspondence for the record. together with an internal memorandum
comparing the response with the Recommendation. We have since then at-
fempted to induee the Board to change its mind by working through its prent
agency. the Department of Justice—where, T think it is fair to say, we fonnd
in some gquarters more sympathetic ears. This effort. however, has ultimately
yielded little frnit, We have been advised informally that Justice has made a
final decision concerning the extent to which it will seek implementation of
our Recommendation—to wit, only to the extent of permitting the assistance of
counsel at the parole hearing. This seems to us of minor consequence if none
of the other changes proposed in our Recommendation is adopted. Without pub-
lished standards governing parole, without acecess to the file that shows how
those standards apply to the particular case, and without any requirement that
a reason for denial be given, a lawyer wonld know neither what principles to
address nor what alleged facts to refute,

We have received no formal communication from the Board or the Depart-
ment on this subject since Chairman Sigler's letter of October 20, so T do not
purport to give you fheir present position first-hand. T hope, of course, it has
changed. But as far as we have been advised. and despife extensive and econ-
tinuing efforts, our Recommendation has met with substantial rejection, It is an
understatement to say that this is a keen disappointment. The proposal is, ns
I have said, a modest one. Tt was based on a careful and schola rly study by our
consultant, Professor Phillip Johnson of the University of Californin at Ber-
keley, a copy of which I provide for your information, and. if yn wish, for in-
clusion in the record. It was adopted by the Conference not only withont dissent
but with expressions from our membership indicating a breadth of consensus
most unusual in any assemblage of lawyers.

The Administrative Conference, of course, was established by the Congress
only to recommend and net to dispose. We have no power. and no desire, to
exact antomatic compliance with whatever we say. But when a Recommenda-
tion as well considered as this, as moderate, and as enthusi stieally endorsed,
is wholly rejected by the ageney to which it is addressed. T think it our re-
sponsibility to bring the Recommendation and the rejection as forcefully as
possible to the aftention of the Congress. Our proposal did not eall for legis-
lation. It was addressed to the Board of Parole, and there is nothing in it,
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with the exception of that portion dealing with the confidentiality of pre-
sentencing reports, which could not be implemented by the Board under its
existing authority. It is my conclusion, however, after almost a year of inten-
sive efforts to secure implementation, that this Recommendation will in fact not
be accepted unless the Congress intervenes. 1 bring this to pour attention both
because this Subcommittee is now considering parole legislation and because
the Judiciary Committee has substantive jurisdiction over the Conference and
has demonstrated a sympathetic interest in our activities and our effectiveness.

Let me turn now to the bill before youn, H.R. 1598, Title I of the bill would
establish an independent Board of Parole and make major changes in Federal
parole procedures. Its provisions are drawn in large part from last year's bills,
H.R. 13118 and H.R. 13293, on which we commented at that time. I am pleased
to note that some of the provisions in H.R. 1598 reflect our previous comments.
Title 1I of the bill would amend Title T of the Omnibus Crime Control and Safe
Streets Act of 1968 to preseribe minimum standards for State parole systems as
a condition of eligibility for federal grants to correctional institutions and
programs, I will limit my comments to those provisions of the bill which deal
with Federal parole procedures and will not deal with matters of substantive
parole policy—on \\Imis we have no particular expertise—or on the proposed
amendment to the Omnibus Crime Control Act

I should emphasize at this point that the .\_ur-'{-mhiy of the Conference, which
adopted our Recommendation 723 and which alone has authority to make formal
Conference Recommendations, has not had an opportunity to consider this bill.
Consequently, the views I expressed are those of my Office but not necessarily
those of the full Conference,

ORGANIZATIONAL AND STRUCTURAL PROVISIONS

H.R. 1598 would ereate a Board of Parole “as an independent establishment
in the executive branch,” severing its present conditions with the Department
of Justice. The Board would eonsgist of a seven-member National Board and five
Regional Boards of three members each. As under present law, 18 U.S.C. § 4201,
members would be appointed for six-year terms by the President with the advice
and consent of the Senate, and there is no provision that members may be re-

moved only for good cause, The principal funetions of the National Board would
be to establish general policies and rules for the Board of Parole and to conduct
appellate review of the determinations of the Regional Boards regarding grant
or revocation of '_l}:il‘n]l‘.

Removing the Board from the Department of Justice was one of the recom-
mendations in Professor Johnson's report, but it was not ineluded in the Con-
ference Recommendation. Though 1 have no strong views on the subject, on bal-
ance I think it preferable to keep all eriminal law enforcement and penal activities
of the Government nnder the control of a single ageney—particularly when that
agency has been as responsible over the years and has such a high repute among
Inwyers within and without the Government as the Department of Justice.
Independence for the Board is not, I think, necessarily desirable in all matters.
Decisions in individual parole eases should certainly be almost judicial in nature
and free from supervisory influence. But the establishment of parole policies
seems to me inherently bound np with prosecutory, enforecement, and penal poli-
cies, and should rationally be subject to the same overall direction. In sueh mat-
ters, independence is far from an unmmixed blessing. 1 confess that my opinion on
this point may be colored by the fact that the Department was much more recep-
tive than the Board to the reasonable procedural changes we proposed. But the
attitude which that displays may not be entirely irrelevant. The Department has
a broader view, and hence can perhaps judge policy matters pertaining to parole
more objectively, It is in any ease a known quantity, staffed with attorneys who
are among the most respected in Government. I would not discard these values too
readily. It seems to me that an appropriate degree of independence, where inde-
pendence is needed, might be achieved more desirably by promoting greater secur-
ity of tenure for Board members than by moving the Board out of the Department.

Whether parole administration should be centralized through the establish-
ment of regional boards depends so heavily npon questions of operational efficieney
which we have not studied that T do not feel qualified to advise yon, T will note,
however, the obvious faet that decentralization inereases the difficulty of achiev-
ing consistency and predictability—and especially the difficulty of achieving them
through an essentially “case law™ process. This is a matter I will address in
another context later on.
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The provizsions of the bill relating to the organization of the R al Boards
raise in my mind some technieal questions. These Boards are to ( st of three
members appointed by the President with the advice and consent the Senate,
and each Board is to have assigoed to it up to six hearing examiners. The princi-
pal funetion of the Regional Board is to hear and decide parole determination and
parole revoeation cases. For purposes of these hearings, it is evidently intended
that the Board and its examiners sit in panels, Section 4207 (a) requires that a
parole determination hearing be held before a panel of three individuals of whom
at least one must be a Board member, and the other two members or examiners,
For parole revoeation hearings, however, section 4215(g) merely provides that
they “be conducted by at least one member of the Regional Board ;" not only does
it not require other oflicers on the panel to be examiners, it does not require a panel
at all. This is surely an anomaly. A parole revocation hearing is ordinarily at-
tended with more formality than a parole determination hearing, and its effect
on the prisoner is likely to be more gignificant. Moreover, while it is expressly pro-
vided (in section 4207 (a)) that the panel sitting in the determination hear
authority to make the decision for the Regional Board, it is not clear whether the
officer or officers presiding over the revoeation hearing may be authe ( to
make the decision, Section 4203(b) suggests that they may not; seetion 4203(¢)
that they may.*

There are a number of respects in which some greater flexibility in or
tion and structure might be desirable. For example, it is not elear that a Region:
Board can determine to review or reconsider a parole determination made by a
panel. There is no provision for such a procedure, and section 4208(a) conld be
read to preciude it. Similarly, it is not clear that the National Board can review or
reconsider a dec m of one of its panels, May a Regional Board member bhe
assigned temporarily to sit on another Regional Board or on the National Board,
and if so, who makes the designation? Cf. 28 U.8.C. Ch. 13. It is not hard fo
imagine a situation in which there are two or more vacancies on a partienlar
Regional Board; yet the processing of cases must somehow confinue, These
problems are readily soluble, but I think it worthwhile to bring them to your
attention.

PAROLE PROCEDURES

The heart of the bill is, of course, its provisions r rant of parole.
Section 4205 provides that where a prisoner has attained eligibility for parole
(usnally after serving one-third of his sentence) and his record shows that he
has substantially observed the rules of the institntion, he shall be released
unless the Regional Board determines that there is a reasonable prob ity he
will violate 4 eriminal law or that his release would be “incompatible with the
welfare of society.” When he has red two-thirds of his sentence he shall be
released on parole unless the Board determines that there is “a high likelihood
that he will engage in eondunet violating any eriminal law.” The effect of seetion
4205 appears to be to reverse the burden of pe sion presently applicable in
parole proceedings, cf. 18 U.R.C. § 4203(a), by requiring parole to be given un-
less the Board can point to some reason why it shonld not. Whether this is
desirable is a question of penology and not of administrative procedure,

Sections 4207 and 4208 prescribe the procedure for parole determinations.
Unless the Regional Board determines withont hearing to release on parole, it
shall hoid a hearing. The hearing will be conducted by a panel of three com-
posed of one Board meml who presides, and two other Board members or
examiners. Where parole denied, such a hearing will be conduncted at lenst
annually thereafter. The prisoner is to be allowed access to his files, except for
material that is not relevant, diagnostic opinions disclosure of which might disrupt
a program of rehabilitation, and material revealing sources of information
which may have been obtained in confidence, When such material eannot he

losed directly, the Board shall ordinarily make available its substance. The
prisoner is entitled to be assisted by counsel prior to and at the hearing, and wh
he cannot afford counsel, there is provision for appointment of counsel in
accordance with the procedure in Federal criminal cases. A full record of the

*The whole 1;.11r|.ru:n and effect of sectton 4208(b) are somewhat hard to fathom. Its lane

gudge seems clenrly tended & the last sentence of section 4207(a) Indlentes) to pro-
hibit delegation by the Board : but this effect 15 entirely climinated by the next subsection.
It seems to me that the only remaining function of section 42038(h) is to Impoge a reasons
;!r’.':: but extraordinary prohibition upon the Board's adopting a requirement of unanimons
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parole hearing shall be kept, and within fourteen days the Regional Board
<hall notify the prisoner in writing of its determination, stating with particn-
larity the grounds, and including a summary of the evidence and information
supporting the finding.

These procedural provisions would implement some of the most important
aspects of the Conference Recommend: |l1un I discussed earlier—in particular
the provisions for access to the prisoner’s file, representation by counsel, and a
written statement of reasons for denial of parole. Subject to some reservations
I will get to in a moment, I of course applaud these portions of the kill. The
bill does not, however, implement that portion of the Conference Recommenda-
tion which is directed to the establishment of rules and standards by which the
grant or denial of parole may be consistently applied and reliably predicted. I
refer to the very first paragraph of the Recommendation, calling for the Board

“to formulate general standards to govern the grant, deferral, or denial of
parole”—by rule when possible, and by the use of typical hypothetical illus-
trations where necessary.

Section 4202(a) (1) of the bill grants the National Board power to “establish
general policies and rules . . . including rules with respect to the factors to

aken into account in determining whether or not a prisoner should be re-
leased on parole,” But the current Board already has that power, and, as I have
indicated, it has not been and will not be exercised. It is true, of course, that the
issuance of such rules seems to be almost expected by this bill, as it is not by
present law. Nevertheless, because of past experience and because of the abso-
lute indispensibility of this feature to the fairness of the parole process, it
would seem to me desirable to make this not merely a power but a positive obli-
gation of the National Board. There should be left open no risk whatever that
an attorney will have to sift throngh the 20,000 cases decided each year to de-
termine on what basis it will be decided whether his client’s release would be
“incompatible with the welfare of society.”

This raises another point that I might mention in passing. I presume it is the
intent of the bill (as it was of the Conference Recommendation) that the deci-
sions and opinions in parole cases be publicly available. Whether this is ac-
complished by the langnage of the bill depends upon the effect of seetion ¢ (a),
which renders the Adminiztrative Procedure Act (including 5 U.8.C. § 552, the
so-called Freedom of Information Act) applicable to the Board. More specifically,
it depends upon whether parole determinations are to be considered, within the
meaning of 5 U.S.C, §552(a) (2), “final opinions [or] orders ms uil- in the ad-
judication of cases.” I think the normal meaning of that language would em-
hrace them, but it \\ull!-l be well to have some legislative history to make it ab-
solutely clear.

I also note the absence of any provision for Board development of what our
recommendation called “prototype decisions”—that is, a body of fully reasoned
decisions applying to typieal or recurrent faet situations and usable as time-
saving precedents, These will be useful whether or not published rules exist.
Perhaps this absence is due to the bill's intention that all decisions be fully
rensoned-—which I think would be undesirable for reasons 1 will diseuss shortly.

Having mentioned the respects in which the legislation would not go as far
as the Conference recommendation, let me now turn to some respects in which
it goes further—perhaps too far. It must be borne in mind that parole determi-
nations are unavoidably a high volume operation, The additional protections con-
tained in this bill ean be expected to inerease the number of hearings beyond
the enrrent 20,000 annual rate. In such cirenmstances, informality and flexibility
are not merely useful but absolutely necessary if the system is not to break
down. Moreover, whereas in some other areas of the law superfluous procedural
protections ean be provided with relative impunity, here it may be predicted
with eonfidence that prisoners will make indiscriminate and hence in many cases
nndesirahle use of whatever legal remedies are provided. They have nothing to
lose, and time weighs heavy on their hands. Accordingly, in this field one must
he more eareful than ever to provide only those safeguards that are reasonably
necessary, and to avoid embellishments that may seem to provide a superabun-
danee of fairness but in fact only harm the society at large and the prisoners them-
selves by eaunsing the parole system to bog down in friviality and frivolousness.

In this ennneetion. I am eoncerned ahout the provision of section 4208(e) and
seetion 4215(h) whieh requires “maintenance of a full and complete record of
the hearing.” If this means, as one would normally suppose, that a verbatim
transeript must be prepared in each ease, it imposes to my mind an unnecessary
and enormonsly burdensome requirement. It should be noted that this require-
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ment will not in any case serve the normal purpose of enabling “on the record”
review under 5 U.8.C. § T06(2) (E) ; for elsewhere in the bill (section 4223(a))
this section of the Code is specifically rendered inapplicable, On the whole, it
would seem to me that minutes of the hearing, prepared by one of the panel mem-
bers, should suffice,

Also in the area of needless complication, T do not agree with the feature of
section 4208(e) which requires the Regional Board to provide to the prisoner
who is denied parole “a summary of the evidence and information supporting
the finding.” It is noteworthy that no such requirement is imposed with respect
to parole revocation determinations, where the procedural rights should normally
be greater. In fact, one might observe that no such requirement was impozed
upon the judge or jury which found the prisoner guilty in the first place; ade-
quate evidence of guilt must have appeared in the case, but the particular items
relied upon did not have to be specified. I think this provision contains great
potential for encouraging frivolous appeals where one item relled upon may
have been erroneous even though the rest alone would suffice to uphold the
determination.

Section 4208(e) and Section 4215(j) require that when an adverse parole
decision has been made the affected prisoner be given a written statement of
reasons “with particularity.” This provision is desirable—and indeed implements
our own Recommendation—so long as the quoted words do not mean to imply
that the notice will be anything but brief. The Conference Recommendation
specifically notes that it would he aceeptable to use a check-list form, with anly
a sentence or two of more individualized explanation. I take this fo be the
intent of the bill as well. If, on the other hand. these provisions are intended
(together with the “summary of the evidence” provision just discussed) to
require the writing of a full-dress opinion in every case, then a procedure is
established which seems to me elearly unsuited to the volume and the character
of these determinations. I would recommend that the bill make it ahisolutely
clear that this is not the case. The unique value of full-dress opinions in bringing
vigible consisteney and predictability to the entire parole process ean be achieved
at least as effectively and infinitely more economically by making provision
for the issnance of a limited number of “prototype decisions,” as the Conference
recommended and as 1 have diseussed above,

I am troubled and perplexed by section 4223(b) (1), which renders inapplicable
to the Board the “general statements of policy' exception to the informal rule-
making requirements of the Administrative Procedure Act. I think it is absolutely
impossible to conduct an informal rulemaking for every authorized general
statement of policy—for example, the statement that “the Board will henceforth
redouble its efforts to assure equal treatment.” If this provision is meant merely
to insure that the rules with respect to factors taken into account in granting
parole, referred to in section 4202(a) (1), are subject to informal rulemaking
procedures, it is an unnecessarily broad means of achieving this. Moreover, it is
not a clearly effective means, since these rules may in any event be subject
to the “interpretative rules” exception of the APA, which is not excluded.

The provisions which seem most likely to slow down and encumber the
parole process are those relating to renewal of parole determination hearings,
agency review, and appeal to the courts. Provisions of this character are esen-
tial, but eare should be taken to make them as efficient and as immune to abuse
as possible. With respect to renewal of determination hearings: You will recall
that the bill requires a hearing each Year before a panel of three, one of whom
must be a Regional Board member. It seems to me that in the very act of assuring
more frequent hearings, this provision imposes such an administrative burden
that it practically guarantees less thorongh attention. T think justice might better
be served by a hearing befere the full panel at 3- or 5-year intervals, with annual
review before a hearing examiner, limited to the prisoner's progress since the
previous hearing. The examiner could make recommendations to the Regional
Board, which wounld decide whether to grant parole, order a new hearing immedi-
ately, or leave the previous denial in effect until the next full-panel hearing.

As to administrative appeals, these are not only desirable but absolutely
essential if a decentralized system is adopted, in order to enforce the standards
of the National Board, and to insure a rough uniformity throughout the system
in the application of those standards. T think section 4216 of the hill is correct
in making administrative appeal available not merely with respect to denial or
revocation of parole, but also with respect to forfeiture of parole good time,
tmposition of parole conditions, and parole modification. T think you shonld
consider, however, making the appeal discretionary with the National Board,




199

so that it may decline those numerous appeals that are likely to be frivolous.
I do not read section 4216 as requiring the National Board to hear oral argu-
ment, so that even if it is compelled to accept all appeals it will doubtless
dispose of many in a summary fashion that is indistinguishable in all but form
from a considered denial or discretionary appeal. Given the predictably over-
whelming number of appeals, I frankly cannot conceive that it could possibly
do otherwise. Nor should it. Its time and energy shonld be concentrated upon
those situations in which the result seems out of line with national standards.
Since this is probably the intent of the bill, and will doubtless be its outcome,
I would prefer to call a spade a a;-.:dl-. and make the appeal discretionary.

Finally, as to judicial review: Section 4223(a) contemplates judicial review
of standards and individual dvvisu-n» under the “arbitrary, capricious or abuse
of diseretion” standard. I think this is sound and would certainly not recommend
1 stricter test. There is no avoiding the faet that this legislation, by making
toard action reviewable and by seeking to establish firm substantive and pro-
cedural guidelines for this important area of Government activity, will open
the gates to an inevitable flood of judicial petitions. The danger is not so much
that the courts will be likely to second-guess the Board; I think they will he
most hesitant to do so. It is rather that the courts will be inundated with peti-
tions for review of parole action. Yet there is no less reason to be willing to
accept that consequence here than there is in the field of habeas corpus—where,
likewise, judicial protection is afforded with the virtual certainty that it will
frequently be abused. There is really no solution to this problem of potential
abuse: it is one of the inevitable effects—and perhaps one of the honorable
marks—of a system of law,

The foregoing remarks might be deemed to apply with equal force to the
requirements for public provision of eounsel contained in Sections 4208(c) (2),
4215(h) (2) and 4216(a). Thongh it is admittedly difficult to draw a distinetion,
I do not mean to endorse those provisions, In the course of its deliberations
concerning Recommendation 72-3, the cognizant Conference Committee con-
sidered recommending public funding of attorneys’ services ; the Conference ulti-
mately declined to do so, and took no position on the point. Speaking strietly for
myself, T do not see how the provision of counsel for all desired purposes in
the parole process can be possible, To be sure, we now provide counsel at erim-
inal trials—but there it is the Government that is the initiator of the litigation,
g0 that there is some responsible limit upon the call for attorneys’ services,

In the parole process, on the other hand, it is the prisoner who initiates the
action and then the appeal, and there is absolutely no theoretical or, T think,
practical Hmit upon the number of oceasions on which he can be expected to do
g0, To deny publie counsel cannot bhe compared with a determination to deny
judicial review. It is not absolute—it does not entirely exclude all legal assist-
ance, Legal aid societies, publie service law firms, and publie spirited lawyers
will remain available—except that they will be able to limit their activities to
those cases that are meritorions. T think compulsory legal assistance might
feasibly be provided if yon were to adopt the suggestion I made earlier coneern-
ing diseretionary review by the National Board. It wonld seem to me possible to
provide attorneys in those cases in which review has been accepted. and for sub-
se(uent judicial appeals following that review, This wounld limit the seheme to a
manageable number of cases—and to those which are presumably the more
meritorions,

In giving testimony as Chairman of the Administrative Conference, T find
that my statements are almost always overwhelmingly eritical rather than
landatory. There is, of course, a reason for this: The funetion of the Conference
is to provide intelligent, informed advice—and when that advice is sought with
respect to a conrse of action already plotted in a particular bill, our most useful
werviee is to point out where that course goes astray.

Nonetheless, thongh my testimony today has unfolded in a minor key, T wonld
like at least to end on a joyful, enthusiastie, congratulatory tone. The area of
parole is one in which Government action profoundly affects a segment of man-
kind that does not have ready access to the instruments of reform, or even to
the sympathies of the publie. The Conference has labored in several vineyards of
this sort—not just parole reform, but procedures for labor certification of aliens,
for the handling of natural resonurces belonging to Indian tribes, for the bringing
of suits agninst the Government, for the representation of diffuse and unorga-
nized groups in agency rulemaking, for the adjudieation of claims in small
amount, mass-volume benefit programs, and for the change of status of aliens,
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There is not much glory or public visibility attached to the achiey ement of such
reforms; and for that reason these are the areas where I‘:il“"lill_ improvement
is most frequently needed. I think the demythologizing and legitimation of the
parole process is an unappealing and politically thankless task that very {mjn-h
needs doing. It fills me with hope for our system that the Subcommittee is willing
to devote its attention to the matter,

ApMINISTRATIVE CONFERENCE OF THE UNITED STATES,
Washington, D.C,

RECOMMENDATION 72-3 : PROCEDURES OF THE UNITED STATES BOARD OF PAROLE
(Adopted June 9, 1972)
EXPLANATORY INTRODUCTION

The United States Board of Parole consists of eight members and employs a
staff of eight examiners. It conducts about 17,000 proceedings a year relating
to the grant or denial of parole, involving about 12,000 prison interviews, and
close to 2,000 proceedings relating to the revoeation or continuation of parole.
The Board controls approximately two-thirds of the time actually served under
fixed-term Federal prison sentences and all of the time served under indeter-
minate sentences,

1, Parole. The Parole Board has published a list of 27 unweighted factors
which guide its decision whether to grant or deny parole, These factors point
to the ultimate judgment as to whether release in the case of a particular
prisoner is likely to lead to further law violation, with collateral attention to
equalizing disproportionate sentences for similar offenses, A more specific formu-
lation of the standards of decision should be possible after the development of a
body of reasoned decisions, and after the completion of a pending computer
study by the National Council on Crime and Delinguency.

Parole is ordinarily granted or denied largely upon information and impres-
sions obtained from the prisoner's file and a brief personal interview. Under
present procedures, the prisoner has no direct knowledge of what is in his file.
but will usually be given some indication of the file's eontents by the prison
counsellor or the hearing examiner. The prisoner cannot always be given un-
restricted access to this file, because it may contain documents such as psy-
chiatric reports or current criminal investigation reports which, if disclosed,
might be damaging to the prisoner or jeopardize the investigative process. In ad-
dition, the primary doenment in the file is usually the pre-sentence report pre-
pared by a probation officer, which may have been withheld from the prisoner
or his eounsel in the diseretion of the sentencing judge.

The Board hearing examiner or, less frequently., a Board member conducts
the parole “hearing” or interview at the prison. The interview is conducted.
after examination of the file, with only the prisoner, the prison counsellor and
a stenographer present, and typically lasts 10-15 minutes. Counsel for the pris-
oner is not allowed. The examiner’s recommendation is dictated after the prisoner
leaves the room, but in the presence of the prison counsellor,

The examiner's recommendation is not made available to the prisoner. The
recommendation is considered by a panel of the Board, consisting of two mem-
bers of the Board who eall in a third in the event of disagreement. The mem-
bers consult together only in cases of difficulty, and typically simply note their
conclusion in the file, Under recent practice, the deciding members may grant
a “Washington Review Hearing” at which relatives or counsel may supply writ-
ten or oral statement, but this oeenrs in only a small portion of the cases. In
cases of unnsual difficulty or notoriety, an en bane decision is made hy a quornm
of the full Board. Typically advocates or opponents of parole appear before the
en bane Board. Some notation of the reasons for grant or denial is added to
the file after en bane consideration but usually not otherwise,

The reasons for Board action are not disclosed to the prisoner, Despite legal
requirements of public availability, the Board's orders and opinions are open
to public inspection only when the Board determines this to be the publie
interest.

2. Revaoeqation. On finding that a probation officer's report of a parole viola-
tion seems well-founded, a member of the Parole Board will issue a warrant for
the parolee, The Board is in the course of formulating standards to govern this
discretionary action. When the parolee is taken into custody and there is a
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dispute of fact, he is given a hearing either in t»lu» locality or at the prison to
which he will be returned. The prisoner may retain :-._mu.:::-l or, if Iu: Is 1|ul:_;:v'm.
may request the appointment of counsel by the |l1.-ll'|f‘i‘ Court. The ]Il':i’l‘i:i;t!
is ;rtjllllrlt't(-tl before a Board examiner or, more rarely, before a {nr-:nlwr of the
Board. It rarely lasts more than a few hours. The parolee may be represented
by counsel and introduce evidence. While the warrant will rﬂ]n'rif): the charges,
neither the parolee nor his counsel may examine the l]m'll!tll‘ltl:ll‘_\‘ l'\'!!]t-lu‘l' or I'm:u'
or cross-examine adverse witnesses. At the conclusion of the hearing the exam-
iner prepares a report and recommendation, which are not shhown to the prisoner
or his counsel. The Board’s decision is usually unexplained, and reasons are not
riven the parolee. f
“I:. ll'r;r.'.']rmm, A rough approximation of the Board's workload in_:?u-:!tvn‘ that
it must enter abont 80 parole and 10 revoeation decisions each working day, :1‘1|:I
that each examiner must make about 10 parole recommendations each working
day. Even a minimal explanation of deecisions will put some strain upon the
1~;:u'd’.-' Washington staff, Any provision for more careful examination ::I' the
prisoner’s file or for more thorough interviewing, both of which seem desirable,
will require an increase in the number of examiners,

RECOMMENDATION
A. Rules and Standards

The United States Board of Parole should formulate general standards to
govern the grant, deferral or denial of parole., This articulation of standards can
appropriately be deferred until it can reflect both the results of the pending com-
puter study of parole decisions and the acenmulation of a usable number of
reasoned decisions, The Board in formulating its standards should use typical
hypothetical illustrations in significant areas where promulgation of general
rules is not yet possible,

B. The Prisoner’s File

1. Aceess to the file. Under guidelines issuned by the Board, the prison coun-
sellor should disclose the file to the prisoner or his representative in advance
of the parole hearing, except for any information as to which disclosure is clea riy
unwarranted or which has been determined by the sentencing judge to be im-
proper, The prisoner should be given an oral summary or indication of the nature
of any relevant adverse information which is not directly disclosed to him.

2. The pre-sentence report, The Judicial Conference of the United States shonld
be requested to consider directing the sentencing judge to indicate on the face
of the pre-sentence report (a) whether it has been shown to the prisoner or his
counsel at the time of sentencing and (b) if not, whether it or any designated
part should remain undisclosed in connection with parole proceedings. Dis-
closure of pre-sentence reports should be encouraged except to the extent that
the report contains information as to which disclosure is clearly unwarranted.
C. Right to Counsel at the Parole Interview

The prisoner should be allowed to be assisted by ecounsel, or other representa-
tive of his choice, both in the examination of his file and at the parole interview.
The participation of the prisoner’s counsel or representative should ordinarily
be limited to offering remarks at the close of the interview between the examiner
and the prisoner, Bar associations, publie interest law firms, and other profes-
sional organizations should be urged to offer assistance to indigent prisoners
pending evaluation by appropriate governmental institutions of the need for and
desirability of public funding of these legal services.

D. The Parole Decision

1. Reasoms for deferral or denial. A statement of reasons for the deferral or
denial of parole should in all instances he given the prisoner. In some cases the
Board can simply adopt as its own decision the examiner's recommendation. The
cases where this is not appropriate may well be so voluminions as to require the
use of a check-list form, such as that with which the Board is now experimenting
but there should in each such case be added at least a sentence or two of iﬁ:
dividualized explanation.

2. Prototype decisions. The Board shall develop a body of fully reasoned
decisions—whether granting. denying or deferring 11:1m|9—;it| t\'piv:;l Or Técur-
rent fact situations. These decisions should serve as time-sn\'ing‘ precedents and
as the raw material for the subsequent formulation of standards, '
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3. Public availability. The Board's decisions should be open to publie inspec-
tion. These decisions, including examiners' recommendations which may be
adopted by the Board, should be worded impersonally and designed to allow
deletion of the nrisoner’s name in order to avoid a clearly unwarranted inva-
sion of privacy.

E. Parole Revocation

1. Adverse evidence. The parolee or his counsel should have access to the
written evidence against him, and should be entitled to hear and examine ad-
verse witnesses who appear at the revocation hearing.

2. Recommended decigsion. A copy of the hearing officer's recommendation
should be given the parolee, and he should be given an opportunity to comment
or reply in writing before the Board enters its decision.

3. Roard decision. The Board should state the reasons for its decisions and
make them available to publie inspection in the same manner as recommended
above for decisions denying or deferring parole.

F. I'mplications for Board Stafling.

Prior to its next budget request, the Board should estimate the additional
personnel needed to implement these recommendations or otherwise to improve
its procedures, such as, for example, doubling its staff of examiners to permit
more thorough consideration of parole applications. The Board should then
make a vigorous effort to secure the increase in authorization and appropria-
tions which it considers necessary to this important end.

Hon. Georce J. ReED,
Chairman, 1.8, Board of Parole,
Washington, D.C,

DeAR Mr. REED: On June 9, 1972, at its Seventh Plenary Session, the Admin-
istrative Conference of the United States adopted Recommendation 34: Proce-
dures of the United States Board of Parole, which 1 am pleased to transmit to
you for consideration by the Board.

This recommendation, as you know, was based on exfensive study by the
Committee on Informal Action of the Administrative Conference. The Commit-
tee and the Conference had the benefit of an elaborate report prepared by
Professor Phillip Johnson of the University of California (Berkeley) Law
School. The Board provided the fullest cooperation to the Conference with re-
spect to this study and its views were communieated to the Conference. The
recommendation was carefully considered by the Conference membership and was
approved by a nunanimous vote,

I respectfully request that you give careful consideration to the adoption of
the procedures recommended in Recommendation 34, I am convinced that im-
proved performance of its statutory responsibilities by the Board will resulf
from implementation of this recommendation. As you know. there is consider-
able legislative and judicial concern about the parole process; the adoption of
this recommendation wonld assist in the continuation of public confidence in
the Board.

I would appreciate very much having a report by November 1, 1972, on the
steps taken or proposed to be taken by the Board to implement this recom-
mendation. In this connection, a courtesy copy of this letter i= being =ent fto
the Attorney General and to Mr. Sol Lindenbanm, the member of the Adminis-
trative Conference designated by the Department of Justice.

Sincerely yours:

Roger C, CramToxn, Chairman.

U.8. DEPARTMENT OF JUSTICE,
11.8. BoArp oF PAROLE,
Washinton, D.C'., October 20, 1972.
Mr. Jous F. CUSHMAN,
Erecutive Director, Administrative Conference of the United States, Washing-
ton, D.C.

Dear Mg, CusaMAN: This is in response to Mr. Roger Crampton’s letter of
July 5, 1972 addressed to Mr. George J. Reed, who was Chairman of the Board
of Parole at that time.
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The Board bas given considerable study to Recommendation 34, Procedures of
the United States Board of Parole, and has decided to work out methods to
attempt to adopt some of the recommendations of the Administrative Conference
as stated below.

(A) Rules and Standards: The Board has published in its Rules the factors
it considers in granting or denying parole., Refinements may be possible after
completion of its present study on Improved Decision-Making,

(B) The Prisoner's File: At this time the Board does not plan to permit
access to the file at the time of or before parole consideration. This matter is
under study, especially in light of a recent Supreme Court decision (Morrisscy
v. tirewer) which provides for some disclosure of the file in certain revocation
proceedings,

(C) Right to Counsel at the Parole Interview: The Board does not plan, at
this time, 0 permit counsel at a parole interview, The presence of an advocate
(not an attorney) to assist the inmate at the interview is currently being permit-
ted in a pilot project the Board is now conducting to explore the effects of a
regional operation. Experience gained from this project should aid the Board
in its future discussions about the matter generally.

(1)) The P'arole Decision :

(1) Reasons for Deferral or Denial :

A “check-list” giving reasons for deferral or denial was tied in two institutions
for several months this year. The system proved to be rather unsatisfactory and
has now been dropped in favor of another experiment, In five institutions in-
cluded in the pilot project mentioned above, the inmates will be told in person
why they were not paroled. This will occur within five days after the parole
interview and will be done by the persons who conducted the interview.

(2) Prototype Decisions: Sinee the Board's decisions are highly individual
in nature we feel that the providing of prototype decisions would serve little, if
any, value, Fuarther, it is doubtful if there would be any real interest in this
type of material, and the Board does not plan to develop such prototype deci-
sl0ns,

(3) Publie Availability : The Board feels no value would occur by the prepara-
tion of “masked” Board decisions and making them available to the public. We
believe there wounld be little, if any, interest in such decisions and the workload
involved would be very large,

(E) Parole Revocation :

(1) Adverse Evidence. The Board now complies with the recent Supreme Court
decision mentioned above (Morrissey v. Brewer) which compels, under certain
conditions, limited access to evidence and the confrontation of adverse witnesses,

(2) Recommended Decision. The Board does not plan to provide a copy of
the hearing officer’s recommendation to the parolee. This seems to be an un-
necessary step in the Board's present procedures which are believed to be quite
complete and fair. A copy of the Board’s revoecation procedure has been furnished
to you previously.

(3) Board Decision. The Board does not plan to state or make public its
decision relative to revocation for flie same reasons stated in Section D (3) above,
which applies to parole decisions.

(F) Implications for Board Staffing: The Board, in its fiscal yvear 1974 budget
request, has sobmitted justifications for twenty-three additional stoff ithe
nresent authorized strength is sixty-six positions). These would inelude eight
additional Parole Hearing Examiners. The primary purpose of the augmented
=taff would permit operation on a regional basis. Regional operation shonld
facilitate the making of prompt decisions by the Board, furnishing of ressons
for deferral and denial and the establishment of an internal appeals nrocedure,
Our budget requests will be deferred pending action of the Board and the Depart-
ment of Justice after the results of the projects have been analyzed.

Sincerely,
Mavrice H. S1Grer, Chairman.

ApMINISTRATIVE CONFERENCE OF THE UNITED STATES,
Washington, D.C., November 2, 1072,
MEMORANDUM TO FILE

Subject : Evaluation of Parole Board Response to Recommendation 34.
The Parole Board, by letter dated October 20, 1972, replied to our inquiry
coneerning implementation of the procedures proposed by Recommendation 34.
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The purpose of this memorandum is to evaluate the extent of actual and planned
complinnee,

In the discussion below, each paragraph of the recommendation is set forth
separately, followed by the Parcle Board's response, followed by a comment
describing the degree of acceptance, No attempt has been made to refute asserted
reasons for rejection: almost none of them is new, A copy of the Febrnary 1972
Joard of Parole memorandum is attached for furtl whground as to its
position.

A. RULES AND STANDARDS

RECOMMENDATION

Recommendation: “The United States Board of Parole should formulate gen-
eral standards to govern the grant, deferral or denial of parole, This articulation
of standards can appropriately be referred until it can reflect both the results
of the pending computer study of parole decisions and the aceumulation of a
usable number of reasoned decisions. The Board in formulating its standards
should use typical hypothetieal illustrations in significant areas where promul-
gation of general rules is not yet possible.”

Parole Board response: “The Board has published in its Rules the factors it

siders in granting or denying parole. Refinements may be possible after com-
m of its present study on Improved Decisio iking.

Comment : Apparent rejection. A listing of ctors” was contained in the
Board’s rules at the time the recommendation was adopted. This is simply not
the same thing as the formulation and articulation of standards, and much
more than mere “refinement” is necessary fo make it so. The Board's reply
does not comment on the development and use of “hypothetical illustrations” ;
presumably there is no change in its position that this is not feasible,

B. THE TRISONER'S FILE

Recommendations: “1. Aecess fa file. Under g lelines issued by the Board,
the prison counsellor should disclese the file to the prisoner or his representative
in advance of the parole hearing, except for any information as to which dis-
closure is clearly unwarranted or which has been determined by the sentencing
judge to be improper. The prisoner should be given an oral summary or indiea-
tion of the nature of any relevant adverse information which is not directly
disclosed to him.”

The pre-sentence report. The Judicial Conference of the United States
should be requested to consider directing the senteneing judge to indieate on
the face of the pre-sentence report (a) whether it has been shown to the prisoner
or his counsel at the time of sentencing and (h) if not. whether it or any desig-
nated part should remain undisclosed in connection with parole proceedings.
Disclosure of pre-sentence reports should be enconraged except to the extent
that the report containg information ag to which disclosure is clearly unwar-
ranted.”

Parole Board response: “At this time the Board dees not plan to permit
aceess to the file at the time of or before parole consideration. This matter
is nnder studv, especially in light of a reeent Supreme Court decision
{ Worrizsenw v. Brewer) which provides for some disclosure of the file in certain
revoeation proceedings."”

Comment : Clear wtion for the present., Whether any hope iz held ount
for the future depends upon whether “study . . . in light of” the Morrissey case
implies a willingness to extend the salutary nrinciples of Marriesey by analogy.
The ease wonld not comnel any change, ginee it related to revoeation rather than
granting of parole, and since it only required diselosure of the particular evidence
relating to the revoeation. In view of the Board’s past intransigence on this point,
and in view of the fact that it hns already had fonr months to study the decision,
it seems most nnlikely that the Board means to extend Morrissey bevond its nar-
row bounds., Accordingly, the rejection of this recommendation is probably total
and permanent.

C. RIGHT TO COUNSEL AT THE PAROLE INTERVIEW

Recommendation: “The pricsoner shonld he alowed to be nscisted by coun-
el or other representative of his choice. both in the exa ntion of his file
and at the parole interview, The participation of the prisoner’'s counsel or
representative shonld ordinarily be limited to offering remarks at the close of
the interview between the examiner and the prisoner. Bar associations, publie
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interest law firms, and other professional organizations should be urged to
offer assistance to indigent prisoners pending evaluation by appropriate govern-
mental institutions of the need for and desirability of public funding of these
legal services.”

P'arole Board response: “The Board does mot plan, at this time, to permit
counsel at a parole interview. The presence of an advocate (not an attorney)
to assist the inmate at the interview is currently being permitted in a pilot
project the Board is now conducting to explore the effects of a regional opera-
tion, Experience gained from this project should aid the Board in its future
disenssions abont the matter generally.”

Comment: Clear rejection, inasmuch as the recommendation seeks repre-
sentation by legal counsel. It is not even certain that the “advocate (not an
attorney )" in the Board's limited pilot project is selected by the inmate rather
than assigned by the institution. (The Board had earlier talked of permitting
the inmaie’s prison counsellor to appear with him at the hearing.)

D. THE PAROLE DECISION

Recommendation #1: "1, Reasons for deferral or denial. A statement of
reasons for the deferral or denial of parole should in all instances be given
the prisoner. In some cases the Board ean simply adopt as its own decision
the examiner's recommendation. The cases where this is not appropriate may
well be s0 voluminous as to require the use of a check-list form, such as that
with which the Board is now experimenting, but there should in each such
case be added at least a sentence or two of individualized explanation.”

Parole Board response: “A check-list giving reasons for deferral or denial
was tried in two institutions for several months this year. The system proved
to be rather unsatisfactory and has now been dropped in favor of another
experiment. In five institutions included in the pilot project mentioned above,
the inmates will be told in person why they were not paroled. This will oceur
within five days after the parole interview and will be done by the persons who
conducted the interview.,”

Comment : Clear rejection, since it is central to the recommendation that there
be a statement of reasons in writing, in order that the decision may be made
publicly available (see (3) below),

Recommendation #2: “2, Prototype decisions. The Board should develop a
body of fully reasoned decisions—whether granting, denying or deferring
parole—in typical or recurrent fact situations. These decisions should serve as
time-saving precedents and as the raw material for the subsequent formulation
of standards.”

I'arole Board response: “Since the Board's decisions are highly individual in
nature we feel that the providing of prototype decisions would serve little, if any,
value. Further, it is doubtful if there wonld be any real interest in this type of
material, and the Board does not plan to develop such prototype decisions.”

Comment : Clear rejeetion.

Recommendation #3: “3. Public availability. The Board's decisions should be
open to public inspection. These decisions, including examiners’ recommenda-
tions which may be adopted by the Board, should be worded impersonally and
designed to allow easy deletion of the prisoner's name in order to avoid a clearly
unwarranted invasion of privacy.”

Parole Board response : “The Board feels no value would oceur by the prepa-
ration of ‘masked’ Board decisions and making them available to the public. We
believe there would be little, if any, interest in such deeisions and the workload
involved would be very large.”

Comment : Clear rejection,

E. PAROLE REVOCATION

Recommendation #1: “1. Adverse evidence. The parolee or his eounsel shounld
have access to the written evidence against him, and should be entitled to hear
and examine adverse witnesses who appear at the revocation hearing.”

Parole Board response: “The Board now complies with the recent Supreme
Court decision mentioned above (Morrissey v. Brewer) which compels, under
certain eonditions, limited access to evidence and the confrontation of adverse
witnesses."

Comment : Substantial acceptance, under the acknowledged compulsion of
Morrissey, It is unclear what the Board means by “under certain conditions,”

28-049—74 14
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unless it is a peculiar reference to Morrissey’s indieation that t!u- general rule
requiring confrontation of adverse witnesses may be departed from \\'|It“1'!' 'Illt-
hearing officer finds good cause. It is unclear what the Board means by “limited
access to evidence,” unless it is a peculiar reference to the fact that Morrissey's
language only applies to all adverse evidence, _ \

Recommendation #2: “2. Reeommended decision. A copy of the hearing officer's
recommendation should be given the parolee, and he should be given an op-
portunity to comment or reply in writing before the Board enters its -Ius-isim_n_“

Parole Board response: “The Board does not plan to provide a copy of the
hearing officer’'s recommendation to the parolee, This seems to be an un-
necessary step in the Board's present procedures which are believed to be quite
complete and fair. A copy of the Board’s revocation procedure has been furnished
ter you previously.”

Comment : Clear rejection,

Recommendation #3: “3. Board decision. The Board should state the reasons
for its decisions and make them available to publi¢ inspection in the same man-
ner as recommended above for decisions denying or deferring parole.”

‘arole Board response: “The Board does not plan to state or make publie its
decision relative to revocation for the same reasons stated in Section D(3)
above, which applies to parole decisions.”

Comment : Clear rejection—and also clear violation of Morrissey requirement
of “a written statement by the factfinders as to . . . reasons for revoking parole,”

F. IMPLICATIONS FOR BOARD STAFFING

Recommendation : “Prior to its next budget request, the Board should estimate
the additional personnel needed to implement these recommendations or other-
wise to improve its procedures, such as, for example, doubling its staff of ex.
aminers to permit more thorough consideration of parole applications. The
Board should then make a vigorous effort to secure the incregse in authorization
and appropriations which it considers necessary to this important end.”

Parole Board response : “The Board, in its fiscal year 1074 budget request, has
submitted justifications for twenty-three additional staff (the present authorized
strength is sixty-six positions). These would ineclude eight additional Parole
Hearing Examiners. The primary purpose of the augmented staff wonld permit
operation on a regional basis. Regional operation should facilitate the making
of prompt decisions by the Board, furnishing of reasons for deferral and denial
and the establishment of an internal appeals procedure, Our budget requests will
be deferred pending action of the Board and the Department of Justice after the
results of the project have been analyzed.”

Comment : Apparent acceptance. The last sentence, however, leaves the matter
in some doubt.

[Subsequentlv. the following statement by Representative Biester
was submitted for the record :]

STATEMENT OF EoWARD G. BIESTER, Jit., A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF PENNSYLVANIA

Mr. Chairman, I appreciate this opportunity to submit a statement on behalf of
HL.R. 1588, the Parole Reorganization Aet of 1974, During the 92nd Congress when
this legislation was originally considered, 1 was privileged to be a member of this
Subcommittee and to participate in the drafting of the parole reorganization act.
You and the other members of the Subcommittee are to be commended for recog-
nizing the need for this legislation and supporting it as vou have,

Reform in the eriminal Jjustice system remains more the subject of intellectual
and acendemie disenssion than practical application. The urgeney of the problem
cannot be ignored. yet the prevailing sentiment among the publie continues to he
seeming indifference, if not overt hostility, to any substantive action which would
overhaul antiquated correctional facilities, practices and attitudes. Until the
publie recognizes its personal stake in a humanized eriminal justice system in
this country, the average citizen will continue to tolerate a dysfunctional cor-
rectional program and have to live through its failures,

The problem, of course, is exceedingly complex—an interlocked series of rela-
tionshing which reinforce one another and suceeeded in discouraging attempts
to break apart the eyele. Considering the personality and background influences
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«f most criminals, the negative impact of the prison experience rll”l)\\:l'd I_-_\' the
trauma of the post-release return to society all combine to present a |lli'1lllf[i}hll‘
barrier to the effective rehabilitation of the eriminal. There are numerous points
at which the e¢yele may be affected and where eriminals may be reached, but due
to the nature of the ‘m:my reinforcing factors involved, actually breaking the
circle requires sustained and simultaneous attention at all points. An all-out
coordinated effort at all points which have a direet and major influence on ¢rim-
inal behavior is, unfortunately, most difficult to achieve. As a result, snecesses
in one area can be offset by failures in another, yet this must not deter us from
making those changes in the system which hold promise for more adequately
meeting the problem,

Re-structuring parole apparatus and procedure will facilitate the establishment
of & more responsive attitude on the part of correction officials at a eritical period
during the criminal’s confinement. At the same time it will instill a sense of
confidence in the prisoner that, if he follows the rules and makes an honest effort
to reform, he has no reason not to expect a fair and objective parole hearing.

A justifiable eriticism leveled against the prison system is that the deadening
and de-humanizing experience in most prisons fails to encourage the inmate to
rehabilitate himself. Edueationally, voeationally and culturally there are few
effective incentives within the prison experience to encourage the inmate that he
can better himself—and his prospets for parole—by working to change himself.
The lack of sufficient effective rehabilitative opportunities in the prison reinforces
an attitnde among the general population that works against a broadened reha-
bilitative program. Contributing to this has been the failure of the present parole
system to offer hope fo the inmate that satisfactory behavior will be enough to
earn him parole. Since this is a goal toward which virtually every inmate strives,
failure to achieve this due to the policy shortcomings and operational problems of
the Board of Parole just adds to the hopelessness with which most inmates view
their existence within the prison.

This legislation addresses a erucial aspect of the criminal-prison syndrome
which has long inhibited the achievement of an effective system of eriminal jus-
tice. Several features of the bill are especially worth noting.

Under the provisions of H.R. 1598, the Board will become an independent agency
apart from its current status within the Department of Justice. Its proposed
breakdown into five regional bhoards will help promote a more efficient, effective
and personal means of dealing with individual parole eases, Furthermore, the
provision that the Board's composition reflect the racial and ethnic character-
isties of the prison population goes a long way toward establishing «
which can be more sepsitive
inmates.

1 parole board
to the backgrounds and life experiences of the

Current law leaves the parole decision up to the discretion of the Boa rd, taking
into account the prisoner’s behavior in the institution and the probability that he
will lead a law-abiding life when released. Under this legislation, the regional
Board shall release the prisoner when he is eligible for release providing he has
or is likely to meet parole requirements. This new language, therefore, improves
the possibility of a prisoner's parole assuming there is nothing in his record to

indicate or snggest he would not be a good parole prospect. In other words, the
burden is placed on the Board to prove that a prisoner should not he placed on
parole. Such a devision would serve to eliminate discretionary attitudes on the
part of the Board which have tended to reject some parole requests on less than
reasonable grounds,

This legislation requires that a parole hearing be held when the prisoner be-
comes eligible, and it specifies the nature of the hearing—composition of the panel,
when it is to convene, factors in the prisoner’s record to be considered and the
rights of the prisoner during the hearing procedure. The absence of such provi-
sions in existing law and regulations has been a serious deficiency. The indeter-
minate nature of hearing frequency and procedure is corrected in this legislation,
and it provides the prisoner with assurances of what he can expect when he does
hecome eligible for consideration for release on parole,

Under earrent hearing procedure the prisoner cannot be represented by counsel,
and the records indicating the reasons for denying parole are too often unavail-
able to the prisoner. These regulations have served to restrict the ability of the
prisoner to effectively present his case or learn the reasons for his parole denial.
It is not difficult to appreciate the affect such policies have in undermining
prisoner morale and confidence in the fairness of Board consideration. H.R. 1598

improves this sitnation by permitting the inmate counsel and providing him with
reasons for parole denial,
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In the erucial post-release period, this legislation strengthens current law and
Board regulations by requiring the parolee to meet certain conditions appro-
priate to his particular background and situation. If the parolee satisfactorily
follows the conditions stipulated in his parole, he receives deductions from the
length of his parole term. If he violates them, his parole is modifled accordingly,
Adverse decisions made during the hearings or the parole period may be appealed,
and procedures are specified for this. Obyviously, a key element in the success of
the independent Board will be the effectiveness of the operation of the parole pro-
gram. To help insure that parolees will adhere to the conditions imposed on them,
the legislation provides for improved training programs and supportive assistance
for parole workers. States are encouraged to improve their own parole systems
through LEAA grants,

I strongly support the intent of this legislation and I believe the provigions of
this bill will accomplish the objectives of a realistic and effective parole system,
The existing parole arrangement has not produced the kind of positive results we
are seeking, and this failure reinforces a general prevailing attitude which works
against overall criminal justice reform.

True rehabilitation of the eriminal should be a priority societal goal, but we
cannot expect to achieve this unless we are willing to make substantive changes
in the system. Such ehanges should not be dismissed as “coddling the eriminal”
or “soft-headed justice.” Rather, they should be recognized as efforts to return
criminals to society with a reasonable guarantee that they will become self-suffi-
cient, produective members of the community. A reformed parole system, as set
forth in H.R. 1598, acknowledges the necessity for a realistic program which
works neither for nor against the inmate, but with him toward results beneficial
to the inmate and society at large.

In elosing, it is my hope that this legislation will be reported favorably. Having
served on Subcommittee #3 and worked with ¥you on this measure, I again wish
to commend you, Mr. Chairman, the ranking minority member (Mr. Railsback)
and the other members of the subcommittee of your strong interest in and con-
cern for parole reform legislation,




PAROLE REORGANIZATION ACT

THURSDAY, JUNE 28, 1973

House oF REPRESENTATIVES,
SUBCOMMITTEE ON Courts, Crvir, LiBERTIES,
AND THE ADMINISTRATION OF JUSTICE,
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
[chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Drinan, Owens, Railsback,
and Cohen.

Also present : Herbert Fuchs, counsel, and Thomas E. Mooney, asso-
ciate counsel,

Mr. Kastenyemer, The meeting will come to order.,

We have convened this morning to receive further testimony con-
cerning H.R. 1598, the Parole Reorganization Act of 1973, T am Very
pleased personally to greet the distinguished Director of the T.S.
Bureau of Prisons, the Honorable Norman A. Carlson. I furthermore
would like to say there are a series of bills, in addition to this, about
which the subcommittee would like your comments. Probably next
month and the month following we will have oceasion to invite you to
give remarks on other pieces of legislation. I would say for purposes
of the subcommittee one of those is the prisoners furlough bill which
has received favorable consideration in the Senate which, in time, will
probably come to the House for our consideration of it.

In any event, Mr. Carlson, you are indeed welcome. You have been
before us many times. We are happy to see yon today. You may pro-
ceed, sir, as you wish. You may identify your colleagues accompanying
‘\'fl”.

Mr. Carcson. Thank you, Mr. Chairman. T am accompanied by Mr.
Larry Taylor, who is Executive Assistant to the Director of the Fed-
eral Bureau of Prisons.

Mr. Chairman, I have a prepared statement which, with your per-
mission, I would like to introduce into the record and then briefly
summarize for you,

Mr. Kastexyeier. Without objection, your 9-page statement will be
received and made part of the record.

[The statement referred to appears at p. 242.]

(209)
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TESTIMONY OF HON. NORMAN A. CARLSON, DIRECTOR, FEDERAL
BUREAU OF PRISONS; ACCOMPANIED BY LARRY TAYLOR,
EXECUTIVE ASSISTANT TO THE DIRECTOR, FEDERAL BUREAU
OF PRISONS

Mr. Carcson. Thank you, Mr. Chairman. First, T want to express
my appreciation personally and also for the Federal Burean of Prisons
for the support and interest on the part of this Committee. As you
mentioned. over the years we have had an opportunity to discuss on a
number of occasions the legislative program of the Bureau of Prisons
and some of the changes that we have planned. Also, you have visited
several of our institutions.

[ want again to extend a welcome to you and all members of the
committee and staff, at any time you have an opportunity. to visit our
institutions and see for yourself some of the problems we have and
some of the progress we are making.

Mr. Kastexseier. The Chair would like to say that we do intend to
resume our visits to Federal and non-Federal correctional institutions
later this summer and in the fall. As soon as we are over the hurdle of
a couple of major pieces of legislation we are presently considering
I think we will have the time to resume the visits which were used
so profitably in the last 2 years as a setting for the bill we are
considering.

Mr. Carcsox. Mr. Chairman, in my statement I have diseussed the
importance of parole as it relates to the correctional process. T believe
Mur. Sigler, the Chairman of the U.S. Board of Parole testified several
weeks ago about the specifics of the bill. He, of course. is the repre-
sentative of the Department of Justice so far as specific aspects of the
bill are concerned.

Let me say there is no question in my mind, based on my experience
in the field of corrections, that parole is by far the most important
incentive in the entire correctional process when it comes to involving
offenders in institutional programs. Inmates are primarily concerned
with one thing and one thing only. That is their freedom. They want
to get back out in the community and spend their time with their
families out of the institutional setting.

Parole has far more importance than the other aspects of an insti-
tutional operation—the food, the clothing, the medical care, and so
forth. The opportunity for parole and the freedom that parole repre-
sents is of great concern.

The possibility of parole is a very strong motivational force in an
institution to encourage offenders to use their time profitably and to
take advantage of available opportunities such as education. voca-
tional training, and other activities. It encouraged them to utilize
their time in a way that will result in eventual release from custody
through the parole process. There are several major areas of concern
on the part of the offenders that T have observed, and T am sure you
and the members of the committee have too. The concerns, of course,
relate to the parole process. The first, and perhaps most important,
concern is a prompt response. If there is one thing that the offender
wants, it’s a prompt response when parole is being considered. Unfor-
tunately, delays frequently do occur, not only in the Federal system
but also in the State systems. They create a great deal of anxiety and
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I am afraid it serves a very destrnetive purpose as far as the offender’s
attitude is concerned. The fact that he has to wait for several weeks,
or perhaps even longer, will have a very traumatic effect on both the
offender and, of course, on his family. The uncertainly of whether or
not he is going to be able to rejoin his family and return to the com-
munity or not causes a major problem,

Second offenders want an explanation when parole is denied. Tf
parole is granted. they are naturally not concerned abont the reasons.
If the parole is not granted. however, they are obviously concerned
with the reasons why they have been denied and what thev can do in
the future to get an opportunity for more favorable consideration.

Third, as T have indicated in the statement, offenders are looking
for a uniform policy, so that there is a consistency in the parole
process. They want a parole process that is applied uniformly across
the board to all offenders, with the maximum amount of consistency
possible,

Historically, as you know, there have been three components in the
correctional process—probation, imprisonment, and parole. During
the last 5 years, we have seen a rather rapid expansion of a varietv of
other alternatives that provide flexibility in the correctional process.
Of course, T am referring now to such programs as community treat-
ment cenfers or halfway houses. work and study release programs, the
use of furloughs, and a variety of other techniques.

The key to whatever progress we are making in the field of corree-
tions is essentially developing a great deal of additional flexibility into
the correctional system. We recognize that we deal with a very
heterogeneous group of individuals. With only the three components.
it was impossible to meet the needs of all the offenders that we deal
with.

As you know. the Federal -Burean of Prisons has attempted to de-
velop a balanced program. recognizing that there are some offenders
who must be incarcerated in an institution to protect society. We have
28 institutions and have 6 more under construction at the present time.
In addition. we have 15 community treatment centers or halfway
houses which we use both for offenders about to be released and also
for offenders who are sent to community centers in lien of incarcera-
tion. In other words, as an alternative the courts can either place a de-
fendant on probation and initially require him to live in a community
treatment center or commit him directly to a center to serve a short
sentence.

[n addition, we contract with a number of State, local, and private
agencies to provide these sources in areas of the country where the
Federal caseload does not justify a separate Federal facility.

At the present time, Mr. Chairman, we have a great many problems
in the Federal prison system. I don’t want to go into great detail, but
[ would like to call your attention to the fact that our inmate popula-
tion is continuing to expand very rapidly. At the present time our in-
mate population stands at 23.200. It has gone up over 1.200 in the past
year. During the past 2 years our average increase has been approxi-
mafely 100 additional inmates every month, We are overcrowded, as
vou well know from your visits to our institutions. It’s a problem we
are trying to face up to in every way possible by developine additional
facilities and alternatives to handle the expanding Federal prison
caseload.
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In addition, the type of offender we see coming into the Federal
prison system is changing, and changing rapidly. I have already dis-
cussed with you the change in bank robbery, for example, where it's
now the largest single offense category. Ronghly 20 percent of all new
commitments today in the Federal system are for armed bank robbery,
which is, of course, a serious offense and an offense for which most
courts impose rather substantial sentences. As a result, we are seeing
a continuation of a trend over the last 3 to 4 years of longer sentences
being imposed by the courts, This is because the type of offender coming
into the Federal prisons system is a much more serious offender in
terms of the offense he commits and also in terms of his prior record.

At the same time probation has been siphoning off a great many
cases, as it should. The rate of probation at the Federal court level has
continued to stay near 50 percent of all defendants sentenced. We are
seeing a continuation of the trend of the use of probation for offenders
who are not a threat to society and who can respond to community
supervision.

Mr. Kasrenyerer. May T interrupt just to inquire? You mentioned
higher incidence of bank robberies, at least as far as inmate commit-
ments are concerned. I take it this is partly due to the fact that the au-
thorities move more effectivelv against those who commit that type of
felony as opposed to other felonies that are committed which are not
brought to trail, which are not brought to justice.

Mr. Cartson. That is correct, Mr. Chairman. T understand that
the rate of apprehension for armed bank robbery is substantially
higher than for other erimes. There are several factors, not the least
of which is modern technology, such as the use of closed ecirenit
television eameras in the banks. Through these means and other, law
enforcement officials are able to apprehend a substantial number of
offenders who commit armed bank robbery.

In addition, of course, there has been a proliferation of small
branch banks all across the country, the suburban type bank which
is a ready target for any offender who wants to obtain some cash.
I think the two factors—the increase in the number of branch banks
and the increase in apprehensions—resulted in the substantial in-
crease in this offense category.

I would also comment, Mr. Chairman, the figures indicate that
approximately 30 percent of all the defendants now being committed
had histories of drug usage at the time of commitment. Offenders
in this eategory have also been increasing rather steadily.

I testified yesterday before the House Government Operations Com-
mittee on this subject. I won't go into detail, but we are very much
concerned with the narcotic addiet because he is a different type of
offender and requires specialized treatment, both in the institution
and following release, to make sure, if at all possible, he does not
revert to the use of narcotics.

Two weeks ago. as you mentioned in vour opening statement, I
testified before the National Penitentiary Subcommittee of the Senate
Judiciary Committee chaired by Senator Burdick. At that time I
discussed the provisions of S. 1678, which is a bill to expand our
furlough program. The companion bill has been introduced in the
House by Chairman Rodino. I was very pleased, Mr. Chairman, to
learn you plan to hold hearings on the bill. We think it will have
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tremendous importance in terms of helping us to find better ways
of dealing with the problem of the incarcerated offender. I personally
think the use of furloughs can have a very positive effect.

We have had a furlough program for the past 5 or 6 years, but
it has been substantially limited by legislative authority, It speaks
primarily in terms of family emergencies, such as illness, death, and
so forth. We would like to be able to use furloughs for offenders who
do not present a threat to the community, and who we feel conld
profit by having an opportunity to occasionally see their families
and have contacts with their own communities.

Mr. Sigler, 2 weeks ago in his testimony, commented on the pilot
project which the Board of Parcle has undertaken. 1 only want to
comment that the feedback that I have received, both from inmates
that I have talked with as I visited the institutions involved and also
with onr staff members, is very positive. I think the Board is trying
to address the issues that I mentioned—the prompt response, trying
to provide reasons for the offenders, where parole is denied, and
a consistent policy so far as the application of parole is coneerned.

[ think that this has been a positive step forward. I eertainly hope
the Board will continue and expand this project. T think it will have
significant effect upon the general climate of our institutions.

In closing, Mr. Chairman, let me say that I, as a correctional admin-
istrator, view parole as a tremendously important part of the correc-
tional process. I think it’s one thing that can have impact throughout
the system. It has a very strong motivational force on offenders.

In addition, I think it has an effect on the morale of the inmates in
an institution. It certainly does affect their morale. We know they
are much concerned and interested in the parole process. They follow
it with great interest. I think that it’s a key element of the entire
correctional process.

Mr. Kasrenmeier. Thank you very much, Mr. Carlson, for your
statement.

You indicated in your statement that you defer to Mr. Sigler’s
views on pending legislation. You are both part of the Justice Depart-
ment. Are yon required to defer to his views on legislation ?

Mr. Caruson, Mr. Chairman, his statement is the statement of the
Department of Justice. He is the Chairman of the Board of Parole
and, of course, does have primary responsibility for the parole process.
His statement and the section-byv-section comments he makes would
be the Department of Justice position on the proposed legislation,

Mr. Kastenmeier. Actually, you are not in a position to disagree
with his statement, are you?

Mr. Carsson. No, sir, Mr. Chairman. T work very closely with Mr.,
Sigler and members of the Board of Parole. Obviously. we have to
have close collaboration. T assure you that, in terms of tryving to work
together, we do have collaboration in every way possible. T agree with
much of the statement and certainly support the comments of Mr.
Sieler.

Mr. Kastenagier. On the other hand. of course, you do have differ-
ent insights of problems seen from a different perspective than the
Board of Parole may have. In this connection, you may have a different
comment on, let us say, this pending legislation. Would you agrea
that more equitable procedures, affecting parole imbedded in the
statute so that prisoners could be assured of what the law is, as opposed
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to what it might be as a matter of transistory policy, would be a
better state of affairs?

Mr. Careson. Yes. I think the offenders are looking for consistency
and uniformity and would like to have the better knowledge of how
the parole process works. I would certainly subseribe to that notion.

Mr. Kasrenyeres. I take it, that as a prominent national corree-
tions official, indeed as the most prominent in terms of the office, yorn
feel that if the entire corrections procedure continues. there is a oreater
opportunity for dealing satisfactorily with a prisoner outside of in-
stitutional walls than inside, other things being equal?

Mr. C'artson. Yes. I think if we are talking about rehabilitation or
corrections, Mr. Chairman, we are essentially talking about what can
ba done in the community, not what can be done in an institution.

To me, there is no good institution and there never will be. T think.
any time you deprive a man of his freedom and his contacts with his
family and community, you impose a set of constraints which are very,
very areat. If the prime objective of the eriminal justice system is one
of correction, it should be done in the community. However, T feel
mstitutions are very necessary for offenders who eannot or will not
respond to community supervision and certainly for those who present
a serious threat to society in terms of the type of eriminal activity they
have become involved in. T am referring particularly, of course, to the
assaultive and agoressive offender.,

Mr. Kastensemer. In yvour statement. Mr. Carlson, You express
support of S. 1678, the furlough bill. Will you briefly describe to us
how this would operate?

Mr. Carison. Mr. Chairman, in the present statute, title 18 provides
us with an opportunity to grant furlouehs to offenders for purposes of
emergencies in the family, such as death, serious illness, ot cetera, or
for offenders nearing release for assistance in finding a job.

It does not, however. give ns the rather broad authority which we
wonld like to have which would enable our institutional stafl to nse
furloughs whenever they feel it would be appropriate. T am thinking,
for example, of religious holidays or other oceasions. It is not infre-
quent that I have a request for a family when a danghter is getting
married or graduating from college or some other significant event,
and they would like their husband or father there. We simply have no
mechanism at the present time to permit this.

I think broadening the statute would give us greater flexibility in
utilizine furloughs when we think they are appropriate. T think it
would do much to negate the damage that institntions do to an offender.
Any institution has a negative impact on an offender. T think the use
of furloughs appropriately can negate much of that damage.

Mr. Kastensmerer. This is not precisely the same as, or does it have
quite the same purpose as, so-called conjueal visitations?

Mr. Cartson. No, Tam opposed to coningal visitations. By conjneal
visitations, I mean where conjueal visiting takes place in an institu-
tion and a wife comes into the institution for that purpose. T am op-
posed for several reasons. not the least of which is that only 25 percent
of the inmates in our syvstem—and T suspect the same is true of the
State or local system—are married or have anv type of marital rela-
tionshin, either common law or legal. T wonld prefer to see us nse
furloughs for a variety of purposes, again, for those offenders who
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are not a threat to the community and who can go out and rejoin the
community for short periods of time while they are confined.

Mr. Kastexmeier. Mr. Sigler expressed a preference for admin-
istrative reform rather than legislative reform. That is to say, he
would rather make up the reforms in procedure instead of ¢ hanging
the statutes with respect In parole. I don't know how he would react to
your furlough bill. Possibly, he wonld rather do that administratively,
too. F

Mr. Carrson, No. Mr. Chairman, I have a close rel: mnmhlp with
the Board and with Mr. Sigler personally. The Board did support the
proposed legislation. It has been discussed with them, He is definitely
In support of the proposed bill which would expand our furlough leg-
islation. He has not testified formally before the Congress on the bill,
but I can assure you it has been discussed with him,

Mr. Kastenyeier. In any event, you certainly prefer the legislation
for furlonghs but, as far as general parole legislation goes. you do not
express a preference in that connection, I take it ?

Mr. Cancson, That is correct, Mr. Chairman. Let me add that it
would require legislative authority so far as the furlough legislation is
concerned, There is no question but what the present statute does not
give us that authority. Therefore, we have no alternative, other than to
seek legislative change to accomplish our pur pose.

Mr., Kastenmerer. I would like at this point to yield to the gentle-
man from Massachusetts.

Mr. Drivan. Thank you, Mr. Carlson. for coming. I am afraid I
must say in all candor 1T am disappointed in the testimony of Mr.
Sigler. As you know, the bill we have prepared is the first substantive
reform of parole that Congress has offered in 42 years. Mr. Sigler
came and, m disregard of what t]w Administrative Conference had
recommended, said in effect, “no.” Now you have come and said that
this is the position of the Department of Justice, I find this very dis-
appointing. All you can offer 1s that in 5 of the 28 institutions you have
a trial experiment. I find this very discouraging, if this is the official
position of the Department of Justice,

I am obliged to say and reiterate that you and Mr. Sigler are acting
in rejection of everything that has been said about parole. T have been
m\u]\wi in this area, not as professionally as you, but it seems almost
insulting for this Board to say, “Go away. We don’t need you. Just
continue to appropriate money and we will take care of everything.”
You haven’t asked for a single. single revision of the law with lt';:ul]
to parole, except a matter you discnssed with the chairman.

It seems to me, given this deplorable state of affairs—where von
say that we just dont know, where Mr. Sigler has said earlier this
past January in a speech in Washington, “We simply don’t know why
we release |u-n|:]u *_the best we can do should be done, and vet you are
not asking the Congress for anything. In all candor. T find it extraor-
dinarily disappointing. You come and say this is the position of the
Department of Justice. You and Mr. Sigler are the Department of
Justice as to prisons and paroles. Does it go to John Mitchell or some-
body else? Has Elliot Richardson seen this position? 1 don’t believe
he would agree with it, frankly. if he did see it.

I am sorry if I am angry and annoyved, but T am disappointed. We
have spent months and months on this legislation. I think it’s almost an
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affront to come and say, “We are not even interested in this.” T would
like your reaction to that reaction.

Mr. Carisox. Congressman Drinan, I have no responsibility for
administration of the parole systems. I am sure you understand I am
Director of the Bureau of Prisons but have absolutely no responsibility
for the administration of the parole process. That is a separate board,
totally independent of the Federal Bureau of Prisons. My responsi-
bility is for the administration of the Federal prison system.

Mr. Drixax. But you have said you agree with the statements of
Mr. Sigler. T would like to know which ones you agree with and what
vou disagree with. If you agree with his statements, I think it’s
preposterous.

Mr. Carrson. Congressman Drinan, that is the statement of the
Chairman of the Board of Parole, which represents the Department
of Justice’s position on the matter. I am not in a position to refute
the statement which Mr. Sigler made,

Mr. Drixan. What would you say this commnittee could construetive-
ly do to help you in connection with parole as it profoundly affects
the 23,000 inmates?

Mr. Canwson. Congressman Drinan, as 1 indieated earlier, I think
there are three basic points. The prompt response, the reasons for
denial, and consistency. I would say those are the top three considera-
tions so far as the parole process is concerned, T don’t know exactly
how it should be handled to make sure that all of those elements are
provided.

Mr. Drivax. If you want those elements, yon will not be enforcine
what Mr. Sigler said because Mr. Sigler said. “Leave us alone. We are
doing this in five Federal prisons by way of experiment,” and he
didn’t go into all the other things—that this person, according to our
bill, should have a right to counsel, and so on. But this is happening
only in five institutions at most.

Mr. Carrson. That is correct.

Mr. Drinax. You don’t agree with Mr. Sigler then, becanse you have
said that we should have promptness, we should have reasons stated
for everybody., Right?

Mr. Carcson. As T have said in the statement, I would hope that
what the Board is doing could be expanded to our entire system, The
feedback we received is very positive, both from the offenders and
from staff. T certainly subseribe to the notion of trying to provide the
promptness and the reasons to offenders. T would hope that at a very
early date the Board could expand this III‘!Ji“I'T.

Mr. Drixan. This bill also recommends that the Parole Board be
an independent. agency outside of the Department of Justice. Would
that be advantageous to you ?

Mr. Carrsoxn. I don’t think so, Congressman Drinan. To me. there
has to be a criminal justice system. T think one of the problems in the
past, as well as with some of the State systems today, is that there is
no system of eriminal justice, T think to take the parole authority out
of the Department would in effect tend to splinter the existing system
that does exist.

Mr. Drixax. In the appropriation on which we will vote tomorrow
for the Department of Justice. is there any money requested there for
doing what you recommend shonld be done: namely, give a prompt
answer to the people who apply for parole?
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Mr. Carcsos. Frankly, I don’t know. I only know about our appro-
priation, which is a part of the total Department. I am not sure on
the Board of Parole.

Mr. Drinax. If von want these reforms we want also, its part of
vour re -|mn~.|-|l!|\. it seems to me, to recommend to the Parole Board
that they request funds to make possible the implementation of the
recommendations you say are urgent to make Federal prisons good.
But you haven’t done it.

Mr. Carcson. No, I have never discussed the appropriation with the
chairman.

Mr. Drivax. With regard to possible political influence on the
Board and on the release of prisoners, has the FBI in particular, or
the late Mr. Hoover, ever influenced or recommended strongly to the
Parole Board that a particular individual, who may possibly have
murdered an FBI agent, should not be released ?

Mr, Carrson. I understand that did occur. That was prior to my
assuming the job ul‘ Director. But [ can recall from statements a num-
ber of years ago there was such an incident.

Mr. Drixax. Despite this, yon don’t think the Parole Board should
be independent of the Department of Justice ?

Mr. Carisoxn. No, sir. I donot think making it an independent agency
would serve any useful purpose. I do not think it would solve that
particular [:H!Mt m, if it illll“ﬂ wist,

Mr. Drixvax. How do you -«)I\t‘lh at ;nn.-h\m’

Mr. Carrsox. Father Drinan, I don’t know exactly how it could be
solved. I don’t think the inde thull\n% status would resolve it, however.

Mr. Drinax. It's a problem that should be solved and you have the
obligation. it seems to me, because this festers in Federal prisons. I get
letters every day, Members of Congress do, and you get more than we
do, saying they know this is unjust, that a |n|{hl1|||' individual is
red-flagged on his file and that Mr. Hoover doesn’t want him out. This
is basically unjust. You have to take a position. We have taken the
position this should be an independent agency and you pooh-pooh that.
What is your solution, sir, to what you have said just now is a plul:l{'m*‘

Mr. Carrsox. My suggestion, Congressman Drinan, is to retain the
Board of Parole in the Department of Justice so there will be a erim-
inal justice system that can operate in a systematic fashion without
having to go outside to an independent agency for a critical part of
the process. This is one of the problems we || ave had in the past.

Mr. Drixax. That is totally unresponsive! You have admitted that
it. has been political influence which is enormously damaging to the
inmates. You say that there is no solution for that. We propose a
solution. You have no solution. All I can say is that you will continue
to live with political influence.

Mr. Carrson, No, sir; I didn't say that, Congressman Drinan, in
all due respect to you.

Mr. Drixax. What is your solution ?

Mr. Carusox. I am saying there are cases where people are con-
cerned about the parole process as well as the transfer of offenders
from one institution to another. I have calls from a variety of sources
asking for certain things for offenders. We manage our system as it
has npa-mtml for many, many years—that is. totally independent. We
operate the way we fe el it should be operated for offenders committed
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to custody. The independent action of the Administrator is the key
to responsible management.

Mr. Drixax. When you say that the position that we heard the other
day is the position of the Department of Justice, who has cleared it ?

Mr. Carcsox. Frankly, T dont’ know, Congressman Drinan. My state-
ment, of course, as any statement of the Department, is sent through
the Assistant Attorney General for Legislative Affairs, This is the
pattern in the Domartment of Justice,

Mr. Drinan. Is that Mike McKevitt ?

M. Carison. Yes, sir, the former Congressman.

Mr. Drixax. He approved of this?

Mr, Carrsox. I don’t know.

Mr. Drixaw. I think we have a rieht to know who approved it,

Mr. Carisox. I have tosay I don’t know.

Mr. Drixax. I have a right to say I just reiect it. T don’t believe it.
until somebody says it and takes responsibility for it and acts as a
witness,

Mr. CarrsoN. My statement was written by myself and my colleague
on my right, No one else was involved,

Mr. Drixax. But you have explicitly and implicity endorsed what
Mpr, Sieler savs. That is vour position. You sav vaeuely this has been
cleared by somebody unnamed. 1 say if its Mr. McKevitt. let him come
forward and justify this by testifying here. We have a right to say to
the world and to this Congress that this is not the position of the De-
nartment of Justice. Fe is not anthorized. Tt will have to go to Elliot
Richardson or somebody else who is duly appointed to clear these
things,

I am sorry to be impatient with yon. As you know. we have worked
for almost 2 years now on this bill. We are the first ones to say that it
could be improved. We had hoped from Mr. Sigler and vourself that
we would have conerete suggestions as to how it could be improved. All
[ eather from Mr. Sigler’s testimony, and to some extent from vours.
is that vou don’t want Congress to interfere. You want that bill we
ta'ked about, and that is fine. I wish there were more bills that we could
help von with.,

I wot the impression that the Parole Board. after 42 vears of no
chanee whatsoever by the Coneress, just says, “Leave us alone and we
are roine to solve our problem.” Well. it's probably the fault of Con-
loing anvthine about the Parole Board for 42 vears. but 1
fronkly feel frustrated. T feel that the administration is soine to op-
poee any interference. and Chairman Sieler, ton. Yon won't help us
with any enactment of this hill. T am afraid this bill is in limbo. Would
von have any comment on that ?
© My (Cagisox. Congressman Drinan. T ean just reiterate what I have
said. I have tried to aive you my frank views on the concept of parole.
[ am not chairman of the Board of Parole and T have no responsibility,
administrative or otherwise, for the operation of the parole svstem.
I have tried to be very candid and give yon mv views on the parole
process as I see them and the tremendous importance it presents

Mr. Drinan. Would it be helpful to you if we did. in fact. restrue-
ture the situation so vou did have some input into the Board of Parale?
Obviously, the decisions of that Board enormously affect what vonu are
trying to do. Maybe we should think in those terms.

orrese not
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Mr. Kasrenyeier. Let me ask a question, if the gentleman will
vield.

Mr. Drixax. Yes.

Mr. Kasrenaeier. The Chairman of the Board of Parole and your-
self, as Director of the U.S. Bureau of Prisons, are responsible to the
Attorney General and to the President of the United States. pre-
sumably. Really, those are the only two people you are dircctly re-
sponsible to in the system.

Mr. Cagisox. That is correet, Mr. Chairman,

Mr, Kasrexyemr. Obyiously, vou deal in terms of legislation
through the Attorney General’s Assistant .\Ilm'lu-_\‘ (veneral for legis-
lation.

Mr. Carrsox. That is correct.

Mr. Kastenmeier. But that person is an agent of the Attorney
(reneral.

My, Caruson. That's right, Mr. Chairman.

Mr. Kastexyerer. That is whom we are talking about. We are talk-
ing about the Attorney General and ultimately the President him-
salf. I am sorry, was the gentleman from Massachusetts finished ?

Mr. Drixax. One last question. Going back to the question of the
political influence. the notorious release of Jimmy Hoffa has been
broueht up before this committee before. It's my understandine that
he was denied parole and then he received a Presidential commu-
tation.

Mr. Carrsox. That iz correct.

\I! I‘I:I.\'-.".'. I l:l“{v:l \‘,'-F_}j E'IL‘J}F\T(‘ in ]'.l‘(}i'T':ll !nr-"%ml:d :'1.\.-1:|! r;l[.'-:.-
reaction to this matter. Do you think that is undue political influonce ?

Mr. Carrsox. Frankly, T connot give von a response on that, Con-
gressman Drinan. I was not invelved in the decisionmaking in any
\\"']‘\'.

Mr. Drixax. One last question. Coming back to the point T was toy-
ing to raise, what could we do constructively by way of changing
statutes to make the Board of Parole act in a way that wonld as-ist
vou in your really devoted and dedicated work to help these 23,000
II\':I[IIl'f

Mr. Cireson. T hate to sound like a broken record, Congressman
Drinan, but T think the comments I made—promptness, the reasons
for denial. and a systematic approach of assuring uniformity—I
would say are the three key elements in a good parole system.

Mr. DriNax. Sir, if we drew up a bill with only these three ele
ments, eoulid we get the support of the Department of JTustico ?

Mr. Caresox. Congressman Drinan, T cannot comment on that be-
anse it would have to go through the Board of Parole. They wonld
ave the decisionmaking responsibility on that. But those are the ele-
ments I believe, as a correctional administrator, as tremendously im-
portant inthe parole process.

Mr. Drixan. Thank you for coming. We hope we can make some
improvements by collaboration and cooperation. Thank you.

Mr. Carrson. Thank you, Congressman Drinan.

My, Kastexyemr. The gentleman from Utah, Mr, Owens.

Mr. Owexs. I think the gentleman from Massachusetts pretty much
covered the area 1 wanted to talk about except for one thing. Tt is a
poliey in Federal prisons to give time off for good behavior. Do you
favor that poliey in terms of parolees for time on the street ?

(
1
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Mr. Canrson. Congressman Owens, the proposal to reform the Fed-
eral Criminal Codes does away with the concept of good time. T per-
sonally think we have reached the point in time where we really don't
need good time. It's an anomaly in many ways. For example, the Youth
Correetions Aet which was passed by this committee back in 1950 does
not provide any good time for vouthful offenders. So no matter what
they do. they cannot earn good time. If a person is sentenced under the
adult statute, he does get good time, but a youth offender does not earn
good time. To me, this is a poor sitnation because you have a dis-
parity built into the present statutory provisions of title 18. 1
candidly would favor the propesal of the Brown eommission and
others to completely do away with the concept of good time. The sen-
tence would be imposed by the court and the Parcle Board would de-
termine when parole should be granted. T think that would be far
more equitable than the present system.

Mr. Owexs. How do you presently handle good time then ?

Mr. Canison. Good time is, frankly, almost an antomatic process.
It is provided by statute. An offender who does not get involved in
diseiplinary incidents :1l'|]llin':~' statutory cood time automatically.
[t's determined by the length of his sentence. As I say, it's almost an
automatic process.

Mr. Owexs. Do vou think there ought to be more diseretion with that
with the Board of Parole?

Mr. Carrsox. Good time should be done away with totally in favor
of more flexibility. T think flexibility in the system rather than the
automatic provision of good time would be far more effective.

Mr. Owexs. In essence, vou are sugaesting good time,

Mr. Carrson. T think all sentences should have total flexibility as far
as parole eligibility is concerned rather than having an absolute date
fixed by the sentence imposed by the court. With the adult sentencing
provisions, an offender has to serve one-third of his time before he
is eligible for parole. Under the Youth Corrections Act. he is eligible
at any time. This is a built-in conflict between two statutes, and it does
present a problem to us and to the offenders in our institutions.

Mr. Owexs. You think it would be more helpful from an administra-
tive viewpoint. if von could eive to the Board of Parole complete dis-
cretion so even within the first third of the sentence time they could
release prisoners? g

Mr. Carvrson. That is correct. T wonld favor that. as it would be com-
parable to the Youth Corrections Aect, which I think is basically a eood
piece of legislation. '

Mr. Owexs. Would those similar principles carry over to the ad-
ministration of probation time?

Mr, Carrson. Probation, of course. is a condition imposed by the
court for a stipulated period of time. There is no good time involved.

Mr. Owexs. T understand that, T am asking von would those similar
principles be helpful in administering probation time?

Mr, Carrson. Yes: but a probationer does not earn good time, In
stead, the court can modify the conditions of probation or terminate
it at any time.

Mr. Owexs. That is right. Bat if a prisoner is sentenced to 48
months and is paroled at the end of 20 months, he is on parole for
16 months and then breaks parole and sent back to prison, then through
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this policy that you presently have in the Justice Department he then
may well serve the other 16 months or 18 months. In effect, he has
been under the court’s direction for a couple of years beyond the orig-
inal sentence,

Mr. Careson. That is correct, with the present system.,

Mr. Owexs. Did I understand you to say that you thought this con-
cept of flexibility with the probation, the court which directs the
probation period to give time off from the probationary period would
be helpful, administratively ¢

Mr. Caruson. Yes, Again what I am referring to is complete flexi-
bility without the automatic provisions of good time.

Mr. Owexs. I understand that. You are suggesting that that same
flexibility should apply to the parolee’s probation time as well ?

Mr. Carisox. Yes.

Mr. Owexs. That is a contrary statement to the position taken by
the Chairman of the Board of Parole. I was trying to ascertain
whether, from your viewpoint, that has been helpful.

Mr. Carusox. The Youth Corrections Act is the best example I can
give, because we are familiar with its implementation. I prefer the
Youth Corrections Act as established, where the total sentence, for ex-
ample, is 6 years and the defendant can never be held beyond 6 years.
As a matter of fact, he can never be held in an institution beyond 4
years, But there is no good time provision. The Board has discretion
to release him at any time and has total flexibility in making that
decision.

Mr. Owexs. Mr. Chairman. we do find that there is some diversity
of thought permitted in the Justice Department of some interest.

Mr. Kasrexyrier. The gentleman from Maine, Mr. Cohen.

Mr. Congex. Thank you, Mr. Chairman. Frankly, I find an incon-
sistency in your statement, Mr. Carlson.

I would like to follow up a point made by the gentleman from
Utah. On the one hand, you suggested in your statement there is ¢
great need for uniformity. Then you just indicated that you would
prefer to see some flexibility as well. I would suggest that those do run
counter and to cross purposes.

I was somewhat surprised to hear you say you were opposed to
time off, good time behavior eredit being given, because of the disparity
in treatment between the youthful offender, and the adult offender.
It seems to me you could very well do away with this disparity by
providing good time credit for the youthful offender.

Mr. Carvson. That would require legislative change. Existine lan-
guage in title 18 doesn’t provide good time for persons committed under
the Youth Act.

Mr. Conex. I understand that. But in terms of analyzing whether
it’s an effective inducement to people who are incarcerated in our in-
stitutions, it seems to me to take a very narrow view to say, because,
we don’t have it for youthful offenders that therefore we shouldn’t
grant it to the adult offender if, in fact, it does grant incentives to
those who are incarcerated.

Mr. Carisoxn. It does have some minimal impact as far as induce-
ment or incentives are concerned. But parole has far more impact than
good time. Good time of 5 days a month doesn’t have nearly the impact
on the offender as does the possibility of parole. Therefore, I would
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prefer to see parole used rather than the good time credits which are
taken off the sentence.

Mr, Conex. You would agree, I assume, that there is something
drastically wrong with our criminal justice system as it exists, ;

Mr. CarisoN. Yes, sir.

Mr. Correx. We have some national statistics that indicate we have a
70 percent recidivist rate nationally.

Mr. Carwson. It's very diflicult to pin down the rearrest rate. It has
been about 65 percent.” Again rearrest is the criterion utilized, not
recidivism.

Mr. Conrx. On pages 2 and 3 you stress the importance of parole
and its impact upon the Bureau of Prisons.

Mr. Careson. Very definitely.

Mr. Conex. I would assume the present system has a very negative
impact upon prisoners in terms of lack of access to files, speedy deter-
minations as far as their review hearings, and so forth.

Mr. Caruson. Yes, sir. Historically this has been a great problem.
I have worked in a number of institutions myself and can attest to the
fact that it has a negative effect on the offender.

Mr. Conex. I would like to follow up a point. Mr. Sigler expressed
some opposition to a section of the bill which gives an inmate access
to files compiled on him. He cited as one of the reasons that the files
belonged to the Bureau of Prisons and not the Parole Board. I would
like your opinion as to why that should be an insurmountable problem.

Mr. Caruson. As far as we are concerned, we have no objection to the
offender in parole, status having access to the reports prepared about
him by our stafl. In the youth institutions today offenders know what
1s contained in their reports. They are told what the report says and
what recommendation has been made. I would have no objection to
offenders seeing the reports that we prepare in all our institutions.

There are other reports, of course, in their file that are not our
property. I cannot comment on them. For example, the presentence
report is the property of the sentencing court.

Mr. Comen. On page 5 of his statement before this committee, Mr.
Sigler said that the Board is now of the opinion that :

There is no need to preclude an attorney from appearing as an inmate's rep-
resentative in our private project cases simply because he is an attorney, as
long as he realizes his parole release determinations do not, and should not, in-
volve an adversary presentation of issues of law and fact.

Do you think an inmate or prisoner ought to have an opportunity to
challenge certain facts which are submitted to the Parole Board for
their consideration in either approving or denying his application ?

Mr. Caruson. Yes, I do. If the material prepared by the institu-
tional staff is in error, I think he should have a right to comment on
that to the paroling examiner and make known his views so there can
be an opportunity to straighten out the record if it is in error.

Mr. Conen. And to the extent he has a representative, which we
now apparently would concede would not be too troublesome to have
that representative be an attorney, then you would allow that attor-
ney to challenge those issues of fact which have been submitted for
the Board’s consideration ¢

Mr. Caruson. This would present no problem to me at all.
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Mr. Conex. Do you think the Parole Board should give to the pris-
oner a short statement of the basis for its decision and the facts upon
which it relies in denying his application ?

Mr. Carrson. Yes; I think in the case of denial the reason should be
stated so he can understand what the rationale was for the denial.

Mr. Comen. That is not the case right now.

Mr. Careson. In the pilot project it is. In the five institutions they
are working with now they do provide reasons to offenders as to why
parole was not granted.

Mr. Couex. Not only would it provide for him a basis of determin-
ing why the Parole Board denied his application and perhaps gave
him some guidance as to what he has to do in the future, but it also
would provide a basis for a court subsequently to determine whether
the Board has acted arbitrarily in denying his application. Is that
correct ?

Mr. Carvsox, That is correct.

Mr. Comex. I was a little bit troubled at the last meeting we had,
Mr. Chairman. You stated that you like to see more uniformity in the
Parole Board decisions.

Mr, Carrson. Yes.

Mr. Conen. In my opinion, uniformity can breed as much frustra-
tion as flexibility or even arbitrariness if it’s pushed to the degree it is,
in some prisons, for example, where some parole boards apparently
deny parole on the first application by an inmate just on the basis that
they feel that they need some uniformity in sentencing. Would you
agree with that?

Mr. Carcson. No: T do not think the turning down of parole on the
basis of developing uniformity in sentencing is appropriate after the
court has imposed a sentence.

But the decisions regarding release are under the jurisdiction of
the Board of Parole.

You commented on my use of the terms “uniformity” and “flexi-
bility.” I would like to straighten the record out. I was referring to
uniformity in the decisionmaking process so there is equity and the
offender knows there is a consistent policy so far as the paroling
process is concerned.

The flexibility T referred to is that the Board can release at any
time during the period of. incarceration. They don’t have to wait for
one-third or one-half or any other magical date. They have total
flexibility so far as determining when the offender should be released.

Mr. Corex. Thank you on that point. You disagree with that policy
as it has been implemented in various prisons. From your own per-
sonal professional knowledge, do certain parole boards deny an
inmate parole simply on the basis that he has only served a minimal
sentence, despite the fact that he has had good behavior in the institu-
tion. Are they trying to achieve some uniformity which the courts do
not always achieve in terms of robbery or rape or murder or what-
ever it might be, and it is a policy on the part of some parole boards
simply to deny the first application outright on the basis that he hasn’t
served enough time? Does that take place?

Mr. Carrson. I am certain it does take place, but I know of a num-
ber of cases where the U.S. Board of Parole granted parole at the
time of an offender’s first hearing. To my knowledge they don’t have
a rigid policy against granting parole on the first hearing,




Mr. Coren. But apparently there are cases where they do have a
uniformity and policy in that regard?

Mr. Carcson. Yes.

Mr. Comex. Which doesn’t work to enhance the inmate’s aspira-
tions for gaining freedom?

Mr. Caresoxn. It's counterproductive so far as the correctional proc-
ess is concerned, Congressman Cohen.

Mr. Corex. I am happy to hear you say that, becanse I think yon
would probably agree with me, if parole boards are in fact doing
that, they are actually circumventing the law because the court im-

oses the minimum and the maximum. For a parole board to simply
deny parole, even though a fellow may be eligible for it, on the basis
he hasn’t served quite long enough in their opinion would be to set
up a separate sentencing procedure which would be clearly outside
of the law. Do you agree?

Mr. Carusox. It would be in a sense retrying the case.

Mr. Conex, Thank you.

Mr. Kasrenyeier. I would like to compliment my colleague on his
line of questioning.

I recognize the gentleman from Illinois, Mr. Railsback.

Mr. Ramseack. Mr. Chairman, T want to welcome our witness and
express to him my feelings which are that, despite the hard line of
questioning that he has been submitted to, since I have been involved
on the Judiciary Committee. it has been my observation that he has
directly been responsible for some of the most imaginative and innova-
tive reforms that we have seen. even though we still have a long way
to go.

What has been your experience with the pilot project of the Board
of Parole ? In other words, how have you participated ?

Mr. Cartsox. Congressman Railsback, T have had no direct partici-
pation. However, the wardens of the five institutions have commented
to me. both in their written reports and also verbally, their pleasure
with the project. Also, T have visited several of the institutions in-
volved and have had a chance to talk with offenders. I find that they
are receptive to the idea. The timeliness of the response is something
which they have continually been complaining about for many, many
years, as I am sure you and the other members of the committee are
aware. They get their responses essentially in a matter of several days.
It enhances a great deal their attitude about the parole process. 1
have nothing qualitative or quantitative to point to other than feed-
back which T received from the institutions involved.

Mr. Ramspack. I notice from your testimony you do favor giving
reasons for denial of parole. Also T would be interested in your com-
ments about the two-tier system contained in H.R. 1598. Mr. Sigler
indicated that he was in favor of this two-tier system which we have
been advoecating in our legislation. Do you also favor that kind of
approach ?

Mr. Carusox. Yes, I do. T like the regional approach, which the
Board is considering that assigns examiners and Board members to
regions nearer to the institutions. T believe it will do two things: One,
insure that the same members or examiners go to the institutions on a
regular basis so you don’t have different people every time. Second-
arily, it will facilitate communication between inmates, institutional
staff and the Board of Parole. For those reasons, I like that approach.
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However, I also think there is need for a national body for policy-
making and policy setting. Therefore, I like the two-tiered concept.

Mr. Rairssack. When a convicted felon enters the prison system he
first is evaluated and diagnosed. Is that right? Is there a psychological
testing ! Tell us briefly what happens.

Mr. Carrsoy. Congressman Railsback, when a new offender is sen-
tenced to one of our institutions, we first designate an institution
which is most appropriate for him in terms of his age and his place of
residence. We try to keep him as close to home as we possibly can.
Also, to place him in an institution where he is with people of his own
age group, the younger offender being separated, of course, from the
adult offender.

Shortly after his arrival, he is given a battery of tests, both medical,
psychological, and educational. He is evaluated by a classification
team and is assigned to a program in the institution. They try to
determine what his needs are in terms of correctional treatment.

Mr. Ramssack. Are all of these people seen by a psychiatrist?

Mr. Cartson. Not all are seen by a psychiatrist, but virtually every
institution now has a clinical psychologist. They are generally seen by
a psychologist. Where we do have psychiatrists, we use them for refer-
rals of cases which appear to have rather serious emotional disorders.

Mr. Ramseack. How many people are invelved # You have a clinical
psychologist # Who else does the incoming inmate see? In other words,
T would like to have you explain what kind of a file is developed for
use by the Parole Board. 1 would like to know what goes into an
inmate’s file from the time of his entry into the prison system, as far
as the counselor’s report and as far as the warden’s report. I am inter-
ested also in the initial entry into the system.

Mr. Carcsox. The caseworker is the person responsible for the
preparation of the basic report. The classification study which is pre-
pared on all offenders, includes a number of elements. First is a state-
ment of the offense. Second is a statement of the inmate’s version of the
offense, trying to find out from him what the motivational factors may
have been. Third is a social history, the life history of the offender in
terms of family, school, community contacts, employment, et cetera.
A psychological report is made which includes the various tests that
are given. An educational supervisor or one of the teachers also eval-
uates the defendant after he has had an IQ test and an aptitude test
to find out what his educational deficiencies may be.

All of these reports are prepared and are submitted to a classifica-
tion committee or classification team. They take these reports and,
on the basis of what is in them try to find out what can be done for the
defendant while he is in custody. The staff sit down with the offender
and determine what the best program would be for him during his
period of incarceration. ;

We have also implemented a new system which categorizes inmates
into three essential groups. In group 1 are offenders who have the
greatest need for correctional programs—the young school dropout,
for example. The other extreme would be group 3, which might include
a white collar offender who may be a lawyer or doctor. Obvionsly, there
are few correctional needs for the latter group. They are essentially
committed for deterrent purposes. y

We try to allocate our resources to the category 1 offender. This
is the person we feel has a definite correctional need, particularly in
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the areas of education and vocational training. They have priority
throughout our system so far as involvement in programs is con-
cerned. If there are two offenders who are being considered for a voca-
tional training, the one who is considered to be in the first category
would have priority at all times over the one who is in the third
category.

Mr. Ramspack. Let me ask you this: After this initial examination
and evaluation, then he is assigned, to a particular job and who makes
a report and how often is a report made of the conduct of the inmate ?
In other words, what reports go into his file which are considered and
used by the parole board ?

Mr. Carison. It depends on the type of institution we are talk-
ing about. In our youtL institutions there is a formal progress report
prepared at least every 6 months, sometimes more frequently.

Mr., Ramsack. Who is that prepared by ?

Mr. Caruson. It is coordinated by the case worker, but he has input
from the work supervisor, quarters supervisor, and other members of
the institutional staff that have contact with the offender.

Mr. Rarueack. How many altogether would you say?

Mr. Careson. Depending on the number of programs he is involved
in, it can be four or five. A minimum of two or three staff members
would be asked for comments and evaluations of the defendant. These
are summarized in a formal written report which is part of the file.

Mr. Rarussack. Who has access to that file ?

Mr. Carrson. Members of the institutional staff and members of
the Board of Parole. A copy is sent to the probation office and in some
cases to the senfencing judge who may specifically request he have
access to them,

Mr. Rarspack. And correctional officers in the institution ?

Mr. Carusox. Any member of the staff.

Mr. Ramseack. Does the individual himself see these reports?

Mr. Carison. The defendant himself does not see the reports pre-
pared. He does not get a copy. He does generally know, however, the
contents of the report.

Mr. Ramseack. I think there is a big difference. Do you think it
would be wise to permit an attorney for the inmate that is seeking
parole to see those documents?

Mr. Carcson. This wouldn’t bother me. Congressman. As a matter
of fact in some of our institutions the defendant does et a chance to
read the progress reports that are prepared. To me, if they are factual,
there is no reason why the offender should not read them.

Mr. Ramseack. Pursuing the line of questioning of Mr. Cohen. T
agreed with your response to his question that they ought to be able to
challenge facts. Tf there is an alleged incident of misconduct and it is
reported in his file, he doesn't get to see it, and yet the Parole Board
sees it and the Parole Board denies his parole because of that incident
even though it may be uncorroborated, and maybe he could wet a
statement from someone who knows, from other institutional officers.
that that is not the way it happened. T think it is a good idea that he
be permitted to see those files so he could challenge on a factual basis.

Mr. Carison. If T may, any disciplinary report written by any staff
member is given to the offender. That ‘is part of our disciplinary
process. He automatically gets a copy when the report is filled ont by
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the staff member. Also he gets a copy of the disposition. In other
words, when the committee makes a determination of disposition, he
Is given a written copy. The reports I was talking about earlier es-
sentially dealt with what progress the offender is making in school,
on the job, and in quarters. He does not get a copy of that report. Any
disciplinary report which may affect his parole negatively is given to
him and he can send it to his attorney or do anything else he wants
with it.

Mr. Ranssack. Right now is he assigned a counselor before he goes
before the Parole Board or is this a caseworker ?

Mr, Cartson. Actually we have two different groups or staff mem-
bers. The caseworker is the professional, with a degree in social work
or one of the behaviorial sciences. We also have correctional connselors
that work in the housing units and have responsibility to handle the
day-to-day problems of the offender. We found that caseworkers are
simply overwhelmed with the case load, and have created correctional
counselors in all institutions that have full-time responsibility to relate
to a much smaller group of offenders than the caseworker. The inmate
has contact with two individuals, a correctional counselor and a case-
worker. This is in addition to his teachers, work and quarters super-
visors, and other staff.

Mr. Ratuseack. What is the caseload per caseworker?

Mr. Carvsox. The average across the system, as T recall, Congress-
man Railsback, is presently about one caseworker to 113 offenders.
This varies from institution to institution. At Morgantown, for ex-
ample, it is one caseworker for 30 inmates. At Atlanta it is one for
about 300.

Mr. Ramseack. Let me just say in our investigation of the Cali-
fornia system, which is not the Federal system but the State system,
we talked to inmates that told us they were able to see their so-called
counselor like maybe once before they went before the Parole Board,
which you know is grossly inadequate. Do you feel you need more
caseworkers ?

Mr. Carwson. Very definitely we need more professional staff in all
of our institutions. I might describe, however, what we are doing to
try to solve the problem.

In most of our youth institutions we have adopted what we call the
functional unit concept, where the staff are assigned full time direct-
ly to a living unit. The offices are right in the dormitory. You have
a case in the unit. They work schedules so they have access to the in-
mate population. They don’t work from 8 to 4:30, they generally work
from noon to 8:30 in the evening. There is direct day-to-day access
with the offender.

We found by taking staff and moving their offices physically to the
inmate living unit does a great deal to facilitate communications.

Mr. Ramspack. What is the average stay of confinement under the
Youth Corrections Act?

Mr. Cartson. I am afraid T will have to supply that for the rec-
ord. I don’t have it with me.

Mr. Ranspack. Would you also supply for the record what the
average stay is under the adult provision?

Mr. Carrson. Yes, sir.

[The information referred to follows:]
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Mr. Ramssack, Let me say in closing 1 am inclined to disagree
with you about providing so-called absolute flexibility for the adult
svstem similar to the youth corrections system, especi: 1H\' if it is analo-
gons to the present indeterminate sentence used in California
where instead of helping the mnnlm. it has been used apparently
by the institutions as a tremendous lever held over the inmates.

Mr. Carson. We agree wholeheartedly, Congressman. When I
talked about flexibility I didn’t mean the ( ‘alifornia system of zero
to life. What I meant was that if the court imposed a 5-year sentence,
the Parole Board could parole the defendant the next day if they
believed such was indicated. They wouldn’t have to wait for one-third
of the sentence. I think the court should impose the sentence and leave
the flexibility of release up to the Board. I agree the California
system has a definite demoralizing effect on the program.

Mr. Ramseack. Perhaps we ought to have good time credits, to
make certain an individual can be released at the proper time under
proper conditions,

Mr. Kasrenmemer, 1 would like to recognize as present, the gentle-
man from Michigan who served on the Subcommittee on Correetions
and sat in with us a while this morning hefore he had to leave.

I have one or two questions .-Il;_{_l_?l':-,ll-.d by M. (U}II.llh ql!(':fiull
about how many of those who were paroled had to be rearrested.
You indicated 65 percent. I think anyone would ll‘(_{‘l!l] ﬂl‘tt as very
high, as failure at some point in the p wrole system. It is an intolerable
rate and we ought to work to reduce it. To what would you attribute
the rearrest percentage? Why are approximately two-thirds rear-
rested ! Where do we break down?

Mr. Carusoxn. Let me clarify. That figure was of all releasees and
not parolees. The rate of violations for parolees is far less.

Rearrest data can be very misleading. For example, at many of
onr institutions, particuls wly the large penitentiaries, offenders have
detainers filed against them’ by a State or local authority. When they
complete llu ir Federal sentence they are immediately taken into cus-
tody by a sheriff and taken back to other jurisdictions. This counts as
an arrest. I have difficulty saying that is a failure of our system. The
defendant never had a chance to succeed. He was immediately arrested
upon l|1.‘-i'II‘II!_"!_‘ from the institution.

Mr. Kasmenmpier. | recognize that. So let me rephrase the question
then. What percentage of those ]'llﬁll'll ‘I""Ill"-'[ whom detainers are
not lodged are rearrested during the time of their parole?

Mr. Carusox, To my knowledge that information hasn't vet been
available, Tt is now in our computer information system which has
been in existence for 6 months, and we will soon start getting the feed-
back. The new system has a direct tie in with the FBI arrest data. The
ficure I was citing was from the uniform crime statistics of the FBI
several years ago which referred to a rearrest rate of 65 percent. That
data was not broken down by dischargee or parolee.

[ think we also must realize the offender being released from an
institution has a far higher chance of being rear rested than the average
ecitizen because he goes back to the same nvl:_rhl:m}mn:l and is known
to the enforcement authorities. T think there is a greater likelihood
of his rearrest than of the average person because he is known to the
eriminal justice authorities in the community.
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There is a difference between rearrest and recidivism. T would define
recidivism as a person convicted of a subsequent erime and not the fact
that he was arrested for perhaps a minor traffic violation. _

Mr, Kastexyemr. What is the recidivism rate of those paroled in
the federal system ¢

Mr. Carsox. There were no warrants issued in fiscal year 1972 on
about 73 percent of all offenders released that year on parole. The
Board generally does revoke in the case of conviction of a felony or
other serious crime. T would add at the Kennedy Youth Center where
we are following all offenders released from the faeility we find a 70-
percent rate who are not reconvieted or recomnitted to institutions.
They may however be rearrested. Again, I would differentiate a re-
arrest from a reconviction.

Mr. Kasrenyurmer. But it is about 70- to 72-percent elean and up-
wards of 30-percent failure,

Mr. Carrson. Which is still too high. With our adult population
the success rate goes down. I am not saving they are all at the T0-
percent level, but T do say at an institution like the Kennedy Youth
Center we have established the fact we can reduce failures by intensi-
fying programs.

Mr. KasreNymmes. By intensifying programs in institutions?

Mr. Carcson. That is correct, Mr. Chairman.

Mr. Kasrenmerer, What about the 20 percent? Was the Parole
Board wrong in 30 percent of the cases or is it inevitable, or was it a
failure on the part of the system to give adequate supervision and
counseling during the period of parole for one reason or another?

Mr. Carcson. T think it would be a fallacy to try to achieve a 100-
percent success rate, because in doing that you would keep many, many
people in institutions that deserve a trial. As vou well know, there is
no behavioral science to date that has been able to predict adequately
what human behavior is going to be under a given circumstance. To
try to achieve a 100-percent suceess rate I think would be a serious
mistale.

Mr. Kastenyerer. T quite agree, but T am looking to how to improve
the 30 percent. :

Mr. Carrson. T think much needs to be done, and T think community
supervision is the key. T think one thing needed in the system is more
intensive community supervision for offenders released from cnstody.

Mr. Kastenmerer. Mr, Cohen.

Mr. Conex. You mentioned under the Federal parole system that
parole would be revoked only upon conviction of a erime or evidence
of substantial or major eriminal activity. Is that right?

Mr. Carcson. Again, Congressman Cohen. T am not responsible for
the parole system, but I do know from my experience they generally
only revoke when there is a conviction of a serious erime. For a so-
called technical violation like we used to see, for example the offender
who didn’t report or dropped out of the system for a couple of weeks,
they don’t bring them back unless a further erime has been committed.

Mr. Conen. That raises the question in my mind, because I know
some of the restrictions that are placed upon parolees, and T would
like to get your opinion of those restrictions because they include. or
have included in the past, prohibitions against drinking, consuming
aleoholic beverages, and being in by such and such a time. and asso-
ciating with those who do not Lave criminal records and so forth.
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I would like to get your opinion. Do we impose too stringent or over-
stringent regulations which in themselves contribute to perhaps a sense
of frustration, of anxiety, or apprehension which ultimately leads to
recommission of a crime, that he simply can’t meet that kind of an
intolerable burden in the sense of just sitting down and having a beer,
for example, or that he could be brought in or his parole could be re-
voked on that basis? In your opinion as a professional in this area,
has that contributed to the commission of crimes by those who have
been paroled ?

Mr. Carrsox. I think it has. I think in the past we have had some
unrealistic expectations, not only in terms of this parolee personally,
but in terms of Bureau of Prisons programs where we had prohibi-
tions which were totally unenforceable and unrealistic in terms of the
offender. For example, the concept of the association with other
offenders when the parolee is returning to the same area where he
came from. He may have neighbors or relatives that have been in-
volved in prior criminal activity, and to say he can absolutely not
associate with persons who have been arrested in the past, I think, is
unrealistic and certainly can have a negative effect on his behavior.

Mr. Conmex. I would compliment you on that particular opinion,
and I agree wholeheartedly. I think maybe it causes problems, If
those regulations were stringently enforced, we have a situation where
we may set too high a standard for those particularly without a job
and so forth. If they are not enforced, it seems to me you have the
opposite situation where if they disregard meaningless regulations it
breeds contempt for the law, and both of those grounds ought to be
taken out.

Mr. Cartson. I would agree when restrictions are imposed they
should be enforceable and ones that are realistic.

Mr. Conexn. Thank you.

Mr. KasteNyemer. Maybe this would be difficult to do, and T am not
sure it is a useful exercise, but could you characterize for the federal
system the average parolee as released from your institution? For
example—I am guessing—would he be age 23, a two-time offender,
white, a car thief, with tenth grade education? Could you give a
typical individual as released from your institution on parole who
maybe served a 3-year term ?

Mr. Caruson. I think I could give you a fairly good definition.
First of all, about 70 percent of our inmates are white, 30 percent
minority, and about 26 to 28 percent are black. Average length of
time incarcerated about 19 months which is less than 2 years. The
average sentence he is serving is about 5 years. So he is released earlier
than the full time of the sentence imposed. He would have had at
least two prior convictions. In other words, this is not his first offense
by any means. He is returning to a large urban area. has no family
ties. He may have brothers and sisters but no family in terms of wife
and children. He has less than a tenth grade education and in the
majority of cases does not have an employable skill. In other words,
he is not a skilled eraftsman. He has work skills but not of the type
you commonly think of as a plumber, electrician, and so forth.

Mr. Kastenarerer, What age would he be about ?

Mr. Carrson. Essentially the age you described. The average age
is about 2614.




Mr. Kasrenyeier, I will yield to Mr, Railsback.

Mr. Ramseaok. What is the cost per capita to maintain an adult
offender in a Federal prison ? How much per year?

Mr. Carwsox. Our overall average, Congressman Railsback, is about
$13 per man per day. I want to point out that varies from institution
to institution. The cost at the Kennedy Youth Center is three times as
high. At Leavenworth or Atlanta with 2,000 inmates it would be
closer to $9 per man per day.

Mr. Ramspack. Could you supply us with those figures? Does the
$13 include the youthful offender ?

Mr. Carrson. It includes all of the camps, youthful offenders institu-
tions, and major institutions.

Mr. Ranspack. Could you give us a breakdown on the type of
institutions?

Mr. Carrson. We will be happy to.

[ The information referred to follows:]

Bureau of Prisons per capita cost fiscal year 1972

Alderson 516, 863 $14, GGS
Ashland 8, 061 | Montgomery 3. 362
Atlanta 762 | Morgantown oL u b 33, 294
Danbury 9, T00 | New York 13. 302
Eglin ___. WL 5. 299 | Petersburg ... - 3. 162
El Reno 3. 240 | Bafford . G82
. 018 | Sandstone 2. 849

2. 447 | Seagoville . 925

201 | Springfield - .. AT 21. 657

. T62 | Tallahassee ___._ u i . 607

8,593 | Terminal Island . 968

L T17 | Terre Haute. 0. 908

. 709 | Texarkana __ T TRk A

2. 465 | Average for institutions only__ 12,492

11. 823 |

Mr. Kastenmerer. On behalf of the committee T want to express
our appreciation for your appearance here this morning. I realize
that your views on parole are naturally somewhat guarded in light of
your own responsibility and if your testimony comes as a disappoint-
ment to some they will understand that it was presented in this context.

In any event the committee has great confidence in you, Mr. Carl-
son, and will look forward to your helping us again on another
[}I'n]n!t‘!]l.

Mr. Carcson. Thank you, Mr, Chairman. It is a pleasure.

Mr. Kasrexyeer. I would like to call before the committee now
Howard Eglit, former counsel to the committee, who has labored long
and hard in pursunit of reform in this area and has been of enormous
assistance to this committee in the past. He is now of Chicago and
the legal director of the I1linois Division of the American Civil Liber-
ties Tlnion. We welcome Mr. Eglit who will speak in his own per-
sonal capacity. He has sent us a report. You may proceed.

TESTIMONY OF HOWARD EGLIT, ESQ.

Mr. Ecrrr. Tt is indeed a pleasure for me to appear before you; Mr.,
Railshack, the ranking minority member: and the other distingnished
members fo this subcommittee, T have had the privilege of sitting on
the other side of the dais, as counsel to this subcommittee, and T can
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therefore state may views today with a particular appreciation of your
endeavors. I also want to extend my appreciation for your very kind
words regarding my work in the area of parole legislation when you
opened these hearings last week. Needless to say, whatever I was able
to do was in large measure due to the interest of you and the members
of the subcommittee.

I can well attest that both you and the ranking minority member
are very largely responsible for this legislation. I know becanse I
participated in many days of painstaking, sometimes excruciating.
line-by-line, word-by-word analysis in the writing of this bill. '

I do have a prepared statement and some attachments. With vour
permission I would like to submit them for the record. You may want
to exclude some of the attachments: I will leave that up to your judg-
ment.

Mr. Kastenyemrer. Without objection the statement and attach-
ments A, B, C, D, and E will be accepted. In connection with the
section by section analysis in attachment D, T think perhaps we al-
ready have this in the record. T am not sure. These are working from
last year’s bill as T recall ?

Mr. Ecrar. That is correct. They are not in the record, however. and
you may want to exclude them.

Mr. Kastenyeer, We will make our judgment on that point.

| The statement with attachments appear at p. 244.]

Mr. Ecrrr. I hope to be brief and I will pick out those parts of the
statement which I think are particularly relevant for direct state-
ment today.

First of all, T would like to say that I think this subcommittee
does deserve a lot of credit for what you have done. It seems to me,
having worked for that Congress for several years, that the Congress
has been largely put in the position of receiving legislation from the
Iixecutive. This subeommittee, however, took what T consider to be
fairly significant steps in deciding upon what it wanted to do—that
is, to legislate in the area of parole, creating legislation to effect
this, and holding hearings on that legislation. T thing that is a welcome
effort, and despite the counsels of the people representing the admin-
istration, I would urge in the strongest terms that you not fall back
from maintaining the commitment and initiative you have demon-
strated. Tt seems to me ultimately clear that the Congress is the re-
pository of legislative activity and that you must act. You may not act
on this bill, but ultimately it is up to you to lead, not follow.

I am not going to go through the history of parole as it developed
in this country. That is in my prepared statement. Let me just say
that this bill before you represents the first endeavor in 42 years by
the Congress to legislate in the area of parole. T think that no ageney,
particularly an ageney which has control over the lives of people in
very real terms, should be allowed to luxuriate in the soothing balm
of obseurity as has the U.S. Parole Board. T would note that despite
the disclaimers and reticence of Mr. Sigler when he testified last
weelt, T am firmly convineed that the 7.8, Board of Parole wonld not
have taken the few steps it has indeed taken but for the efforts of
this subcommittee. Whether this legislation ever becomes law or not,
I think you can claim the credit for pushing a very obdurate and
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resistant agency into doing things that it would have been years in
doing.

I might add that the Board, in fact, continues its resistant posture
in the courts. Despite the welcome seeeming candor of Mr. Sigler last
week, the fact is that in every case brought throughout this country
against the U.S. Board of Parole, the Board maintains a resistant pos-
ture. It does not give an inch. There was a case in the District of
Columbia District Court about 2 months ago involving the Berrigan
brothers and their desire to go to North Vietnam. Eventually the
Board was upheld in the denial of permission for them to go to
Vietnam. What is important to note here, is that the Board never
appeared before the court; they refused to come in just as they re-
fused to come in, in Sobell v. Reed, and just as they have refused to
come in, in any case.

This type of resistance, which seemed to be giving a little when
the Chairman of the Board was before vou last week, still exists in
very firm form. What changes you get come very grudgingly, and do
need the type of push this subcommittee has been able to provide.

Let me briefly run through the bill, and point to what T think are
the nine major reforms in the Parole Reorganization Act.

First. the bill creates a two tier system made up of five Regional
Boards and one National Board. T think this is essential. There is no
way of dealing with the caseload of the Board unless you create the
structure the bill envisions.

Second, the bill envisions the Board as an independent agency. T
agree there is no way of preventing J. Edgar Hoover or someone else
from expressing concerns as to who should be paroled or who should
not be paroled, whether the Board is an independent agency or not.

ut T do think one of the things that demonstrates how it might be
useful to have the Board become an independent agency is the Kaf-
kaesque situation which confronted you here. Last week Mr. Sigler
came in and said he was speaking for the Board of Parole and that
his testimony didn’t have to be cleared by the Justice Department,
even though the Justice Department happened to clear his state-
ment. This morning, Mr. Clarlson from the Burean of Prisons comes
in and savs Mr. Sigler’s statement represents the view of the Depart-
ment of Justice and he is precluded from saying anvthing in disagree-
ment with the position expressed by the Board of Parole. So one won-
ders whose position is being articulated. Mr. Sigler claims he is free,
he doesn’t have to abide by the Justice Department, and Mr. Carlson
claims he is not free and does have to abide by the Justice Depart-
ment. and vet the Justice Department is apparently directly vet to
be heard from. T think this type of situation is some demonstration
of why it might be useful to make this ageney independent.

Third, the bill, and this is something that hasn’t been emphasized——

Mr. Kastexyerer. May T interrupt to act perhaps as the devil’s
advocate on this point.

If indeed the Board of Parole is made independent, ought not the
Burean of Prisons be independent as well ? ]

Mr. Earrr. As you, T am sure, know, the 1967 President’s Commis-
sion on Law Enforcement and Administration of Justice. which pro-
duced the major body of criminal justice study ever propounded by
the Government. did, in fact, recommend there be created a Depart-
ment of Corrections. And, in addition, the National Commission on
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Reform of the Federal Criminal Laws, of which you, the chairman,
was a member, also suggested the creation of a Department of Correc-
tions. As to the former recommendation, that of the 1967 Commission,
they recommended that the Department be an independent agency.
I am not sure whether the National Commission on Reform of the
Federal Criminal Laws similarly recommended independence.

I think that, yes, it is generally the case, when you look at the States,
that the Department of Corrections is an independent agency outside
of the State attorney general’s office ; the Federal Government is some-
what different in the sense that the Bureau of Prisons is lodged within
the Justice Department.

I would strongly recommend that the Bureau of Prisons become an
independent agency and be allied with the Board of Parole. I don’t
see any problem with the Board of Parole and the Bureau of Prisons
being together in an independent agency. I see a problem when they
are lodged within the Department of Justice.

Mr. Kastenyemer. Implicit in the question, I guess, is: Might we be
undertaking, really, a breakup of the Justice Department in terms of
organizational functions which, historically, have served as an um-
brella over the years, perhaps even other areas, probation and parole
and other services as well ¢

Mr. Ecrar. Idon't think that is the case. Probation officers are under
the jurisdiction of the Administrative Office of the 17.S. courts. The
Attorney General can direet them to act with regard to parolees, but,
as to probationers, they act in accordance with the wishes of the sen-
tencing judge. So that part of the criminal justice system is outside
of the Justice Department, already.

With regard to ex-offender programs, many of these are funded by
OEOQ, the Department of Labor, and the Department of Health, Edu-
cation, and Welfare, so you have that part of the criminal justice
system, and perhaps the most important part—that is, helping the
people as they get out of prison—already outside of the Department
of Justice.

I think you do not have at this point in time an umbrella organiza-
tion which deals with the problem of eriminal justice, and therefore
I don’t view the removal of the Board of Parole from the Justice
Department as dismantling what is now a contiguous system in all
respects.

Mr. Kasrenyeier. Furthermore, would vou not agree that neither
the Director of the Bureau of Prisons or the Chairman of the Board
of Parole appears to be free and actually embraces independence ?

Mr. Ecrrr. Tagree entirely, and I think it is a very sad thing. T recall
last year when the former Director of the Bureau of Prisons. James

lennett, appeared before this subeommittee, and made some adverse

comment with regard to the Board of Parole. However. he also had
made clear to me that he had consulted with the then-Chariman of
the Board of Parole, George Reed. as well as officials within the Justice
Department, in writing his testimony.

We don’t seem to be able to break through and get someone who
really knows what is going on to come forward and say what is go-
ing on. It is my belief, and of course, this is hearsay. that, in fact,
the Bureau of Prisons and the Board of Parole in personal terms hate
each other. They are at bureaucratic loggerheads. They regard each
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other as having contradictory aims. They do not get along. They regard
each other’s decisions as ver y unfortunate decisions. I think this is an
unfortunate situation where you cannot get anyone to come forward
and actually say they inter -act, what are t]mpmbimm what is actually
being done to determine each other’s effectiveness. So far we haven't
heard that.

I appreciate the constraint the witnesses who appeared here are un-
der. I don’t know how you get around those types of constraints, but
they do clearly exist, and tht\ do clearly impede the forthcoming of
true analysis,

Very quickly, the remaining aspects of this bill which I regard as
significant reforms are as follows : The bill allows the Board fo pur-
chase services. This is something the Board currently cannot do. What-
ever allocation of money is ]n.nnlecl for by the Congress for proba-
tion officers is the limit as to what type of supervision can be provided
parolees. No agency can go out and pay for additional supervision or
services. This bill does enable the Board to contract with the local
YMCA for lodging, wtih a local placement agency for employment
assistance, et cetera. I think this is essential and good.

[ would say that this at least the Board woul Iaug port, since it would
be getting a few bucks more to get a bigger bang for the dollar or,
something of that nature.

T*nmth. the bill moves toward the posture of having to demonstrate
why a man or woman should be retained in prison. I think this is long
overdue. You have these lonely and inarticulate prisoners coming
forward, very nervous, trying to demonstrate why they should be
released.

T am sure you recall the testimony of Mr. Hoffa last year about how
the Spanish-speaking prisoner who couldn’t speak English was
coached for a prepared speech to give before the Board. FFor months
he practiced before the mirror so he could say something before the
Board. This may be an extreme case, of course, but I think we have to
somehow get around this situation, so that the Board starts to have
to justify what it does.

Incidentally, I would point out this is the recommendation of the
National Commission on Reform of the Federal Criminal Laws, and
lest anyone think this is some wide-eyed organization, there were well
respected conservative individuals on it—Mr. Poff, a former member
of this committee, and Senator Hruska having been members of that
Commission.

Fifth, the Parole Reorganization Act opens up the erucial parole
hearing to infusion of duv process, which is absolutely essential. I
think 1t is ridiculous and also tragic that the most mundane affairs
which ocur in the country, although I admit maybe they are not mun-
dane to the individual involved, are loaded up with due process, Here
we have a bureauneratic procedure going on where years hang in the
balance, and due process is totally lacking, '

Sixth, this legislation assures the parolee full eredit for street time.
Notwithstanding what Mr. Sigler said. I can’t believe denial of credit
for clean street time is necessary to the Board. Moreover, notwith-
standing the fact several courts have upheld the provision of present
law, T cannot believe it is constitutional—I don’t see how a judge can
sentence a man to 10 years in prison and that many may wind up serv-
ing 17 years.
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There is the case of one man now at Leavenworth who originally
had a 10-year sentence, He had been out on the street on parole for 7
years, About a month before his parole term was to be completed, he
was revoked, and he is now back in prison for an additional 7 years.
If he does not get paroled he will have served 17 years on a 10-year
sentence. This is not uncommon,

Seventh, the bill recognizes the basic fact that lawyers are trained
in our society to marshal facts and structure arguments, and pro-
ceeds from that recognition to assuring the provision of counsel at
parole revocation hearings and at parole release hearings,

Eighth, the bill creates a research and dissemination function for
the T.S. Board of Parole, an aspect of this bill to which the Board
in its apperances before your subcommitee has never addressed any
attention, Surely, it seems to me, this is something they would like
to have. Yet they refuse even to extend the courtesy of commenting
on that.

Ninth, the act provides for judicial review, which I will discuss a
little later and which I think is essential.

I don’t like going about testimony in an adversarial manner but T
do want to try quickly to deal with the obdurancy of the Board’s rep-
resentatives who have appeared before you.

I think the Board has taken a negative attitude in appearing be-
fore the subcommittee. Mr. Sigler’s testimony represented the second
time the Board has appeared here to comment on your legislation, and
all they seem to be able to say is“No™.

In this regard, T would like to point out that Mr. Sigler in Janu-
ary had this to say about the Board’s activities:

The topie for presentation—are parole boards using the right factors for parole
selection ¥—calls for a straightforward answer. Unfortunately, the best answer
available at this time is an unassured possibility. The problem is that we don't
know, Not only do we not know whether they are the right factors, most often
we do not even know what factors they are.

This is an admirable confession of ignorance, but it is of little solace
to me or to the 23,000 people currently in the system and the thousands
who will come into the system that this is the best the Board can come
up with. It scems to me that with this tvpe of internal underst anding
of their problems, the Board would have been before the subcommittee
a long time ago requesting your help. Obviously this is far short of
the position they have taken. g

Let me address, also, the Parole Board's regional pilot experiment,
of which they seem to be very proud. T think it is commendable they
are trying to do things different. but I want to stress that there is
nothing inconsistent between this bill and their experiment. All they
are trying to do is to set up some sort of mechanical way of dealing
with decisions. Your bill deals with the procecdures whereby these
decisions are made. The two nre in utter congruity.

I must confess it makes me a little angry to hear the Chairman of
the Board use this pilot program as an excuse for you to stop action.
There simply is no excuse to stop action on the basis of this pilot pro-
oram they have, and T want to urge upon vou as strongly as possible,
if vou shonld decide not to proceed, that this is not the reason for not
proceeding. /
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Let me also say that 1 do have considerable concern about what the
Board is doing, on a couple of levels in terms of the regional program.

First, the Board claims it is setting guidelines so that as soon as
an offender comes info the system he will be classified in terms of how
long he is going to be serving. It sounds like what the Board is saying
i« “F orgeb what the judge has determined the sentence should be,
forget what the Congress says it should be in terms of statutory guide-
lines, we are ‘-l‘“lll"‘ up a new sentence, cut out of whole cloth, by
administrative fiat.” This means that some determination of the

Joard a man who has a zero to 10-year sentence is going to be classified
by the Board as someone who should do, on the basis of the probability
of parole outcome combined with the severity of offense, a 3- to G-year
sentence, This is entively outside the law, and T am a little baffled that
the Board should willingly come forward and explain what they are

doing.

T might add they have given no one an opportunity to comment on
what they have been doing and this is a real problem. Surely a major
undertaking like this, even if conceivably within the prerogatives nf
the administrative function, should be :~1|h_§:~l to :-unlu comment
well as congressional comment.

In addition, there is a simple matter of pragmatics here. If the
board has indeed devised guidelines which are valid in terms of
assessing the outcome of the man or woman who comes into the system,
why not “turn these over to the sentencing judge? The sentencing judges
around the country complain that thc\f don’t know what they are
doing, that they don’t know how to sentence people. If we now have
in this Government a system of guidelines that works, let’s give it to
judges so they don’t have to fish around. Let’s not have a judge sentence
a man to a minimum of 5 and a maximum of 15 if the guidelines
are going to say this man needed a 3- \'v-n' s n(l nee,

Related to this point is the work of Prof. Jack Heinz, at North-
western [niversity Law School, who is in the process of completing
a study of the Tllinois parole system. e has come up with the con-
clusion, on the basis of the study of 350 cases analyzed by computers
and other expert analysis, that the primary criterion in terms of
board decisions in Tllinois is the diagnostic report made by the proba-
tion officer before the fact of sentencing. There is virtually 100-percent
correlation between the board decisions and the diagnostic reports.
The conclusion I draw is that parole hoards arve therefore largely un-
necessary. So if we have guidelines or diagnoses which tell what to
do with an offender, give it to the judge. Let’s not postpone this type
of thing.

At this point. T'll conclude. T do address in my prepared statement
specific rebuttals. as I see them, of the points made by Chairman
?-'«i__-_rll-r' last week. T am sure you ean all address those as you wish. and

I don’t know whether it is really necessary for me to go through
those point by point. T will be glad to if you want. Otherwise you may
want to raise questions. T know all of the members sitting here are
experts in this field, and I know that there are few auestions that need
vet to be asked or answered. T leave it to your pleasure.

Mr. Kastexameer. Perhaps at this point we ought to vield for ques-
tions. T will yield to the gentleman from Ilinois, Mr. Railsback.

Mr. Ramspack. Mr, Chairman, I want to compliment the witness
for the job that he has done for this committee. In my opinion he has
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performed at the highest level in serving this committee. I only hope
that as he enters into his new job he still feels some responsibility to
keep us in mind and maybe offer other const ructive suggestions in
other areas. I know that he has been interested in pretrial diversion,
and he has been interested in a minimum wage for inmates. He has
heen concerned about prison industries, he has been concerned about a
number of things that we have not had a chance to reach.

I think regardless of what happens to this legislation, and I recog-
nize it is a very complicated bill, our parole reform bill, I think that
much of the work product should be credited to him and to our other
counsels, Mr. Fuchs and also to Tom Mooney. But I just think he
has performed the highest quality service.

I do have one question I want to ask him. Mr. Scalia, when he testi-
fied, on page 8 of his testimony, raised a question about the composition
of the board as it sat on parole revocation hearings. He pointed out
that section 4215(g) of the bill merely provided that a parole revoca-
tion hearing be conducted by at least one member of the regional board.
Not only does this section not require other officers of the panel to be
examiners, it does not require a panel at all.

He goes on to point out this is an anomaly that a parole revocation
hearing is actually a more formal type proceeding than the initial
parole determination hearing, and that its effect on the prisoner is
likely to be more significant. And then he points out that it isn’t clear
whether the officer or officers presiding on revocation hearings may be
authorized to make this decision. Section 4203 (b) suggested they may
not, section 4203 (¢) suggested that they may.

I wonder what your feeling is about that and whether we should
change that?

Mr, Ecrrr. I don’t have a strong feeling but I can explain my ration-
ale for this.

It is very clear that parole revocation is of much concern to the
courts at this point. In fact, the Supreme Court in June of 1972 de-
cided the landmark case of Morrissey v. Brewer, and in May of this
vear it decided Gagon v. Scarpelli. Both of these dealt with due proc-
ess rights at parole revocation.

What you have is a sitnation where there is a lot of due process in
the parole revocation stage and there is clearly judicial review—
whether we like it or not the courts have been and are reviewing rev-
ocation decisions. The Parole Reorganization Act reflects this. But
as the act is structured, there is much less due process in the parole
hearing stage: section 4208 provides that there is some disclosure of
files; the prisoner is allowed to appear represented by his attorney or
he can appear on his own behalf: a record is kept of the hearing: and
reasons are given to him. But he is not allowed to confront or cross-
examine witnesses, nor can he compel the presence of adverse wit-
nesses. So to balance off this greater informality, you might want to
have a joint decision on the basis of three people bringing to bear their
intelligence and expertise.

Moreover, in the revoeation decision, yon are not making a judg-
ment about whether the man is “good” or “bad” or whether he has
“changed”; you are simply making a judgment as to whether he did
an act which is going to justify putting him back in prison. This it
geems to me, is more readily a situation where you can have one deci-
sionmalker, beeause the issue is easier, because there is more due process
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involved, and because the decision will clearly be susceptible to judicial
review.

That is my understanding of the distinetion. I think it is a reasonable
distinction, but I won’t say damage would be done if it is discarded,.

I don’t know if you are also interested in the question of whether
examiners should be allowed a vote in a decision or not. It was my
understanding that in the hearing stage a panel could be made up of
one board member and two examiners and the two examiners would
have a vote in the decision. Again, this goes along with the idea of
spreading the case load around.

Mr. Rarmssack. T can’t help but comment about your concerns ex-
pressed in your statement in reference to Chairman Sigler’s testi-
mony about how they go about their decisionmaking process and how
arbitrary it seems to be, and how act ually it seems to completely dom-
inate or preempt the normal senfencing process.

I would only ask you, even under our bill which you are an expert
on—even under our bill we really don’t get away from that same prob-
lem. In other words, it is virtually impossible to frame guidelines or
anything else that provides some absolute degree of certainty.

Mr. Equrr. I think there is no way of doing that. One of the things
about this bill is that it is not some phenomenal breakthrough in terms
of completely turning around the system, It is a very logical. moderate
approach. And you are right about the problems to be resolved. This
bill is not going to preclude the Board from using the guidelines it sets
up. But the bill at least does provide, in section 4202 (a) (1), that the
Board shall establish general policies and rules, including rules with
respeet to the factors to be taken into account in determining whether
ornot a prisoner should be released on parole.

I believe the factors can be articulated. T believe that the Board ean
come up in a rulemaking procedure with those things which should
be taken into account. That is the way the government operates under
the Administrative Procedure Act. which is what this keys into. An
agency comes up with some regulations: Congressmen, committees.
the public are allowed to comment upon them: and after due course
these things become official regulations. That is the way it should be,
and that is what thisbill envisions.

What the Board has done with these euidelines. however. has in
virtually complete secrecy. They come up with guidelines which ob-
viously have a profound ‘effect upon individuals, and vet T don’t find
any basis for their doing so.

Mr. Ramseack. Thank you.

Mr. Kastexyemr. The gentleman from Maine. Mr. Cohen.

Mr. Correx. Thank yon. Mr. Chairman.

Mr. Iglit, T have not had the privilege of workine with you on this
particular legislation. but you won the accolades of our distingnished
chairman and also the distinguished gentleman from Ilinois, Mr.
Railsback, and T must coneur, after listening to your statement and
reading the statement, in their high regard for you.

I would only add that vou have also succeeded in carrying us to the
heights of literary enlightenment as well. Tn the past we have had
Father Drinan take us to the Latin eatacombs, item paritem. and now
you have given us the dramatic vagaries of Franz Kafka. T think that
has enlightened all of us sitting here today. Apparently Mr. Sigler
conceded one point, and that is those inmates who would be appearing
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before a parole board be at least entitled to a representative or counsel,
and conceded that counsel might even be an attorney as long as he
behaves himself and doesn’t serve in an adversary eapacity in ques-
tioning issues of fact, I know attorneys are not held in such high regard
generally as they are apparently by the Parole Board.

I have one question. Mr, Sealia in making his recommendations
thought the Board of Parole ought to at least issue a checklist for
reasons of denial. ]

That offends my own sensibility about a checklist being given back
to the prisoner. To me it doesn’t really enhance his understanding of
why he was denied parole, but it would be considered to be a part of
the conve yor belt that goes throngh the Board of Parole. This doesn't
seem constructive to my mind. Do you have any comments on that?

Mr. Earrr. 1 would agree entirely. In fact I believe the Board in the
pilot program did start out with a checklist and found it unsatis-
factory. Also last year before this subcommittee Professor O’Leary,
head of the National Parole Institutes. was asked the (lm‘sfltm if
using a checklist would be satisfactory. If anyone is an expert in the
field he is, and his answer was a very clear “no.”

I don’t see how anyone could pretend to say a checklist would be
adequate,

Mr. Conex. That isall T have.

Mr, Egrrr. I would like to interject one thing here. I appreciate very
much all of your nice comments about me. 1 can only say again, as
when T began, that it was a privilege for me to be on the other side of
the dais. Granted. I am somewhat chauvinistic, but I am convineed
I worked for the best subcommittee in the Congress. Certainly what-
ever I was able to do was because of the commitment and intelligence
and concern of the people who sat on this subcommittee.

I have at times a somewhat sour view of the Congress, but I think
this subcommittee is one of those rare entities which rebuts that sour
opinion. I only wish that it were replicated by 200 other subcom-
mittees here.

Mr. Kasrexyemer, The subcommittee appreciates those kind re-
marks as well,

In any event I trust we will have the benefit of your counsel if not
on a regular basis. on an irregular basis.

Mr. Ecrrr. Freely and willingly.

Mr. Kastenyeier. We appreciate your appearance this morning.

Mr. Mooney, do you have any ques Emllk’

Mr. Mooxey. I want to add Mr. ( hs mmm with your indulgence,
a personal note to Mr. Eglit. T worked with him very often on this
bill. T would like to say that he is a very able lawyer and scholar of the
Jaw.

[ would like to ask just one question and I think a very important
1[1|1=.~Iinn.

I note that his lovely bride-to-be. Ms. Barbara Weiner, is in the
audience, and I am wondering whether or not she approved this
statement.

Mr. Egrrr. Implicitly, in any event.

Mr. Mooxey. After Sunday probably she will have more input.

Mr. Ecrrr. She will have a direct say-so then.




Mr. Kastexsmier, The very best wishes of the subcommittee go
with you and your future bride. We trust we will be able to see you
from time to time in the future,

Mr. Ecrrr. You will. Thank you again.

Mr. Kasrenaeier, The subcommittee, accordingly, at the comple-
tion of Mr. Eglit's testimony stands adjourned.

[ Whereupon, at 12:10 p.an., the subcommittee was adjourned. ]

[ Mr. Carlson’s statement referred to at p. 209 follows:]

STATEMENT OF NOoRMAN A. CArLsoN, DigEcTor, FEDERAL BUREAU OoF PRISONS, BE-
FORE SUBCOMMITTEE ON Counrts, Civin LIBERTIES, AND THE ADMINISTRATION OF
JusTIcE, JUNE 28, 1973

Mr. Chairman, members of the committee, I appreciate the opportunity of
appearing before you today as you consider H.R. 1598, the Parole Reorganiza-
tion Act of 1973.

I have had the pleasure of appearing before this Committee on a number
of occasions. I know of your concern with the criminal justice system and your
interest and helptfulness in its improvement,

This proposal relates to the specific area of parole within the eriminal justice
system and proposes a replacement of the present legislation governing federal
paroles and parole revocations. Mr. Maurice Sigler, Chairman of the United
States Board of Parole, who appeared before this Committee last week com-
mented at length on the many specific provisions inecluded in HLR. 1508, Of
course, as the Chairman of the Board, Mpr, Sigler bears the primary
responsibility for the administration of the federal parole system and
therefore is in the best position to assess the various proposals and their
impact upon the administration of the parole system. Consequently, I feel that
it is appropriate for me to defer to Mr. Sigler's views and comments on the
specific proposals. I will confine my brief remarks to my views of the impact and
role of parole upon the total correctional system, especially as it affects the
inmate and the responsibilities of the correctional administrator,

Obviously, as a correctional administrator, I am very much aware of the
importance of parole and concerned with its effect upon our mission to return
the inmate to zoeiety as quickly as is compatible with both his needs and the
interests of society. Of course, the primary objective shared by virtually all
offenders in institutions is their understandable desire to be released from
custody. Thus, the manner in which a parole system is administered is npper-
most in the minds of both offenders and correctional personnel. It ean, if properly
administered, provide a strong motivational forece which encourages offenders
to make positive adjustment in the institution, to participate in various programs
and activities which are provided, and to make a sincere effort to suceeed upon
release,

On the other hand, if it is improperly administered it can have a significantly
adverse affect upon the hopes, aspirations and future of the offender. The parole
decigion, of course, is difficult beeause it require delicate balanece between the
needs of the offender and the interests of society to be gafe and secure to the
extent possible. It shonld be noted that a positive response to institutional
programs is not the only factor that must be considered in granting a release of
an individual prior to the time he would normally be released by operation of
law. As mentioned before, the parole process is part of the entire eriminal jnstice
system which has as a common objective among others, the responsibility to
provide the community with proteetion,

I believe there are several areas of significant concern experienced by offenders
when they apply for parole. First, they want a prompt decision. The time lapsing
from the parole interview to the notifieation is one of great anxiety and directly
affects the offender’'s attitude and ability to function. The longer the unecer-
tainty, the more the feeling of frstration and its inevitable consequences
intensify. Secondly, the offender wants to know in faetunl terms the reason for
his denial of parole. He wants to know where he failed fo meet the standards by
the Board and what he will have to do in the future to obtain favorable con-
gideration, Like anyone else, the offender can only feel comfortable if he is
convinced that the decision made is based upon rational and egquitable considera-
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tiong. Thirdly, the offender would feel more comfortable in knowing that the
parole decision marker has a uniform policy which is consistently applied and
that decisions are not affected by the happenstance of whoever conducts the
hearing.

Probation, Prisons and Parole have been the three traditional elements of
corrections. Historieally, offenders who were not considered to be a threat to
society were diverted ont of institutions with supervision being provided in the
community under probation. Other offenders were commifted to institutions
with an opportunity to be released prior to the expiration of their sentence
through parole. Still others were retained in institutions until their sentences
expired and then released without any supervision and very little assistance
or community acceptance, The options available fo correctional administrators
were seriously limited. Recently, however, an additional array of correctional
programs have been developed to provide the conrts and correctional adminis-
trators with greater flexibility in coping with the diverse problems presented by
a heterogeneous offender population. These have included halfway houses, com-
munity treatment centers, work and study release programs and communily
furloughs,

I recognize the great potential of community based programs and I believe that
individuals who do not pose a threat to the community should be diverted from
institutions altogether, or at least from long periods of confinement whenever
possible, At the same time, I do not view community programs as a cure-all and
venlize that some offenders must be confined to control their behavior. For that
reason, we have sought to develop a balanced program of corrections designed
to meet the wide-spread needs of various offender groups,

In addition to 28 major institutions we also operate 15 communify treatment
centers and econtract with more than T0 state, loeal and private agencies for
slmilar serviees. Most of our institutions also sponsor work and study release
programs and all facilities utilize forlonghs when ciremmnstances indicate that a
temporary release to the community is compatible with the interest of society and
is consistent with the total treatment effort and existing legislation,

Within the past few weeks, I appeared before the Senate Judiciary Committe's
subeommittee on Penitentiaries in support of 8. 1678 which, if passed, would
give the Bureau of Prisons increased flexibility in the area of furloughs.
Essentially, the bill amends Title 18, Seetion 4082—and removes the rather
narrowly defined conditions under which a furiongh can be granted., Under
enrrent legislation inmates ean only qualify for a temporary release for
emergencies such as a death or eritical illness in the family and for release
planning during the last gix months of their sentence.

8. 1678 and its connterpart on the House side, H.R. 7352, introduced by Con-
gressman Rodino, would give institution administrators the added authority to
approve furloughs for any signifieant correctional reason. The proposed legislation
would have a vital impact on Burean programming efforts because it would give
n& an opportunity to inerease family involvement in the correctional process for a
ereater number of offenders. The family obviously plays an important role in
an inmate's nltimate favorable adjustment and there are times when his release
for a temporary home visit ean be justified for reasons other than emergencies
or release planning. Under the new legislation we would also have the option of
nsing farloughs more frequently in corrections with the concept of gradual release
and as an additional measure for testing the readiness of selected offenders for
refurn to the commnunity under parole supervision.

As Mr. Sigler commented in his testimony, the United States Board of Parole
recently established a pilot project in five federal institutions. The objective of
the project is to be more responsive in those areas I have desceribed—to provide
offenders with a more rapid reply on parole hearings and to explain to them the
reason for parole denials. While the project is still in its infaney, indieations I
have gotten from both inmates and Bureau of Prisons’ employees are that it
is a significant improvement in the paroie system. I hope that these early indica-
tions will hold true and that this project ean be expanded soon to include all
federal institntions.

The question of when an offender should be released from an institution to the
community is a most diffienlt one. For some offenders, release can come at a very
early date in their sentence without jeopardizing the communities to which they
will return. In other cases, a longer period of inearceration is required if we are
to ndeauately protect society. As I pointed out, we are seeking an increased use
of eommunity alternatives to confinement for the less seriouns offenders with




244

even more in the offing. At the same time we have observed an inereased coneern
by law enforeement agencies, the courts and the community in general over erimes
involving drug traffic, the use of weapons, or the threat of violence, The
average length of sentence has steadily inereased from 23.1 months in 1960 to
Jnst over 47 months in FY 1972, 1 think this is a reflection of the community's
concern over violent erimes. We have also observe a change in the nature of
the inmate population in the Federal Prison System. The number of individuals
committed for violent offenses such as assault, homicide, kidnapping, rape, and
rohbe has risen from about 12 per cent of the total population in 1961 to
almost 25 per cent in 1972,

Unfortunately, with regard to the question of parole, the behavioral sciences
ineluding psyehology and psychiatry have provided us with few clues as to when
an offender is ready for release. However, 1 think our immediate attention should
be foeused on developing a parole system that is more capable of rendering ob-
Jjective and consistent decisions that ean be jnstified and explained to inmates on
the basis of all available information. Much more research is needed to develop
reliable prediction of an individual’s readiness for release but I am convineoed
that this goal can be accomplished through the combined efforts of universities,
and the various components of the Criminal Justice System.

The inability to say precisely which offenders should or should not be released
ig only one of many obstacles which continue to impede the development of a
totally effective eorrectional svetem, Tt is el sely related to the problem of know-
ing which treatment programs should bhe provided for which individuals while
they are still institutionalized. And a necessary prerequisite to effective treat-
ment programs the development of modern institutions to replace the de
humanizing prisons in which so many offenders are still foreed to live,

In spite of the many obstalees which confront all areas of our corrvectional
system, there has been significant progress in recent years, The Federal system,
especially, has been fortunate in that the Congress has been most responsive to
the need for inereased resonrces as well as more flexible correctionnl legislation
which recognizes that offenders have differing, individnal needs.

I needn’t elaborate on the deficiencies of the federal correctional system today
becanse T think we're all painfully aware of them. Certainly much needs to be
done to reach our objective of making corrections—and T refer here to both the
operation of ingtitntions and the administration of parole—an effective part of
the criminal justice system. These shortcomings are recognized, however, and
many important steps have been taken to overcome them. The .8, Board of
Parole’s pilot project represents a significant improvement which we hope will
continue to be developed and expanded.

Mr, Chairman, this concludes my statement and T want to thank vou for the

opportunity to present my views. If there are any questions I'd he glad to respond.

[Mr. Eglits’ statement, with attachments referred to af p. 233
follows:]

STATEMENT oF HowaArp Eavrr, l8Q., BEFORE SUBCOMMITTEE 0N Courts, CIviL
LIBERTIES, AND THE ADMINISTRATION OF JUSTICE, JUNE 28,1973

Mr. Chairman, it is indeed a pleasure for me to appear before you: Mr. Rails-
back, the ranking minority member : and the other distinguished members of

this Subcommittee. I have bad the privilege of sitting on the other side of the
dais, as counsel to this Subcommittee, and I ean therefore state my views today
with a particular appreciation of your endeavors, I also want fo extend my
appreciation for your very kind words regarding my work in the area of parole
legislation when you opened these hearings last week. Needless to say, whatever
I was able to do was in large measure due to the interest of yon and the Members
of the Subecommittee,

Before addressing the specific issue of parole, T would like to venture a short
note on a more philosophie plane. It seems to me that the work of this Sub-
committee over the past one and one half years signals a significant step of
courage and commitment which, to be ecandid, is particularly notable for its

rity in the Congress in general. As T am sure you know, for several decades
now the Congress has, in the area of legislative initiative, become what some
might consider a subsidiary appendage of the execntive. This of course was not
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always the case; in the 19th century and at the beginning of this century, Con-
gress both proposed and disposed.

Notwithstanding the more or less typical posture of the Congress im recent
years as a recipient of legislation euvisioned, drafted, and pushed by the execu-
tive, this Subcommittee has indeed charted its own course. You have selected the
area of parole reform as your first major endeavor in the fleld of corrections,
and you have labored long and hard to draft the Parole Reorganization Act of
1973—Iline by line and word by word. I think this initiative is, in itself, a most
commendable attribute of this Subcommittee, and one well worth duplicating.

T raise this philosophical note because just last week the Chairman of the United
States Board of Parole appeared before you to urge legislative inaction. This of
course in part stems from the now long reigning bureaucratic state of mind
which views Congress as little more than a provider of funds. I most strong urge
that that state of mind be rejected by you and that you continue your progress in
a field which most compellingly calls for legislative action.

Let me now turn more directly to the issue before us—parole,

The historie antecedents of parole are diverse. Parole as we know it today
did not develop from any one specific source or experiment. Rather, it is an out-
growth of a number of measures: the conditional pardon, the apprenticeship by
indenture, the transportation of eriminalsg to colonies in America and Australia,
the English and Irish experiences with the system of ticket-of-leave, and the
work of American prison reformers during the nineteenth century.

The first American parole statute was enacted by the New York State legisla-
ture in 1877. By 1901, 20 states had parole statutes, and today every state has
laws concerning release on parole, In 1970, 549 of the adults released from
prison in a total of 46 reporting jurisdictlons left as parolees. Their number
exceeded 54,000, In the various jurisdictions, parole as a mode of release ranges
from a little over 29 to 979. Moreover, the frequency with which parole is uti-
lized as a means of release is rising. In addition, in some jurisdiction mandatory
releasees are deemed to be released on parole for purposes of assuring control over
them. .

Congress extended parole to the Federal correctional system in 1910, For eight
years thereto, Federal prisoners had been able to shorten their time in prison
by earning good time ecredits. There was no supervision in the community,
however, once the offender was released. By the Act of June 25, 1910, ¢h. 387,
§1, 36 Btat. 819, Congress created a system of parole boards located at each of
the Federal prisons, which were then very few in number. BEach prison had
its own bhoard, composed of the warden, the medical officer, and an official of
the Department of Justice, who was an ex-officio member of each institutional
board. These boards recommended parole, and the Attorney General made the
final decision. Supervision in the community was provided by a parole officer
assigned to each institution; he served mainly as a clearing house for the
volunteer workers and U.8. Marshals who had personal contact with the parolees,

Abolition of the institutional boards. and ereation of a central board, occurred
by act of Congress in 1930. Sole anthority to grant and revoke parole was given
to a three-member Board which, while having independent decision-making au-
thority, was placed in the Bureau of Prisons for administrative purposes. Mem-
bers were appointed by the Attorney General. Five years prior thereto—and sinece
that time—the responsibility for the supervision of Federal paroleez has been
lodged with United States probation officers, who are employees of the Division
of Probation of the Administrative Office of the United States Courts.

In 1945, the Attorney General ordered the Board to report directly to him for
administrative purposes, thereby severing the direct link with the Bureau of
Prisons, which is also an arm of the Department of Justice. In 1948, the number
of Board Members was increased from three to five. In 1950, the Congress passed
legislation providing specialized treatment for youth offenders under the Youth
Corrections Act, and ereated a Youth Correction Division within the Board. This
raised the membership of the Board to eight. At that time, also. Congress changed
the method of appointment to the Board, providing that appointment would
thenceforth be by the President, with the advice and consent of the Senate, I
should note, however, that the chairman of the Board is designated by the At-
torney General,

Today, all personnel of the Board are stationed in Washington, D.C. The eight
members of the Board are assisted by eight parole examiners, who conduet ap-
proximately two-thirds of the hearings with prisoners, the Members conducting
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the other one-third. I should note here that last week Chairman Sigler reported
that in fact Board members conduet 209 or less of the hearings. Final decisions
are made by concurrence of two Members, During Fiseal Year 1970, the members
and examiners conducted 11,784 personal hearings, and an additional 5,660 de-
cisions on. the basis of records were made by the members, producing a total
of 17,453 deecisions, During this same fiscal yvear, there was an average of 20,687
prisoners in Federal institutions,

Ag the parole process—both in the Federal system and in the State systems—
has come to play an increasingly integral role in the entire corrections con-
tinnum—increased study has been made of this process. Significantly, this study
has eome to a fairly uniform consensus—parole in America is in very bad shape.
Your hearings last year amply established that the United States Board of Pa-
role, in terms of both its procedures and premises, is all too well characterized
by this dismal conclusion.

Needless to say, this is a very serious matter. Parole, it appears, perhaps serves
best only to embitter those who are its clients. Even in purely pragmatic terms,
we must be concerned about this, since between 95 and 98 per cent of those who
are inearcerated will one day be again walking our streets, and their frustrations
while canght up in the criminal justice system ecan hardly redound to the
general publie weal.

H.R. 1598, the Parole Reorganization Act of 1973, is the next—and logieal—
step in the development and improvement of the Federal parole system, It is
also the product of the first substantive Congressional scerutiny of the Federal
system in 42 years., And on this seore, too, I commend this Subeommittes. No
governmental aetivity should be allowed to luxuriate in the soothing balm of
obseurity as hag the United States Board of Parole. Save for your efforts, the
Board would. I am convineed, have taken far fewer steps administratively than
it has in the past year. What little grudging progress has been forthcoming thus
far is because of your work.

Having alluded to the graodging posture of the United States Board of Parole

a posture replicated, T might add, by most parole boards throughonut the states-
I want to address the testimony of Chairman Sigler, who appeared before this
Subeommittee on June 21, I do not particularly like dealing with a subject so
important as the Parole Reorganization Act in the somewhat negative manner
of rebutting an earlier witness, but 1 simply cannot forego putting to rest the
negativism and obstructionism articulated by the spokesman of a body which
ideally should be a leader but, instead, takes a position of solid resistance to
reform,

With what andoubtedly is a too brief synopsis, I wonld assess the Parole Re-
organization Act as embodying nine major reforms, In the general order of their
appearance in the bill, but in no particular order of ranked importance, they are
as follows :

(1) H.R. 1598 embodies a respongible and construetive approach fo dealing
with the very large easeload of the Board by creating a two-tier system, made
up of a T-member National Board and five 3-member Regional Boards, which are
further strengthened by the authorization of a maximum of six hearing examiners
for each Regional Board.

(2) The bill withdraws the Federal parole board from its lodging within the
Department of Justice, and ereates an independent agency.

(3) The bill provides authority for the Board to purchase services, so that it
can begin to ereate the community involvement in the parole process which is so
essential. This anthority will enable the Board to contract with the loeal YMCA
for housing for parolees, or with the local social service agency for connseling
personnel, or with loeal employment agencies for job placement assistance,

(4) H.R. 1598 moves the Board toward the posture of having to demon-
strate why a man or woman should be retained in prison. This is a long over-
due movement away from the notion of governmental grace being dispensed
when the Board so chooses, with the lonely and often inarticulate prisoner
struggling to make his ease fo the Board and establish why the Board should
dispense its grace upon him.

(5) The Parole Reorganization Act significantly opens up the erucial parole
hearing to infusion of due process, an abzolute essential. After all, due process
ig a basic facet of governmental activity common in the most mundane situations :
its absence in the parole hearing, where years of a person’s life are at issue, is
therefore even more grossly dismaying.

(6) This legislation assures the parolee full credit for street time. Presently,
we have the anomaly, unfortunately sanctioned by several court decisions, that
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4 mwan who may have served seven years on parole of a ten-year sentence, after
having served the first two years in prison, can be revoked and returned to
prison to serve those full seven years again, as well as his remaining one vear—
meaning a total service of seventeen vears for what was ostensibly a ten-year
sentence,

(T) The bill recognizes the simple, yet basie, fact that lawyers are trained in
onr society to marshall facts and strueture arguments, and proceeds from that
recognition to assuring the provision of counsel at parole revocation hearings and
at parole release hearings,

(8) HLB. 1598 creates a research and dissemination funection for the United
States Board of Parole—an essential role in a field all too notable for its lack
of study, research, and cross-fertilization of idens.

{9) The Parole Reorganization Aect articulates the simple, but pragmatie,
realization that ageney action, unchecked by external scerutiny, is apt to be, at
least on oceasion, abusive action, Judicial review must be feasible, so that the
impartial checks of the judiciary may he brought to bear,

These nine elements of the Parole Reorganization Act make this legislation
a significant advance in the field of corrections. They deserve welcome by anyone
who is concerned with bringing to pass true justice, But let us he candid and
acknowledge that this legislation is no radical assault npon parole as a discipline,
or upon the Unifed States Board of Parole as an entity. They simply reflect a
reasoned econsensns concerning what tack to take in response to the expert
opinion which has been registered before this subcommittee in its hearings on
parole last vear., And lest anyone question whether the Board is mueh in need
of the benefit of this expert opinion, let me just note Federal Distriet Court
Judge Marvin Frankel's trenchant ohservation that “parole officials carry on for
the most part the motif of Kafka's nightmare.”

Thus, to be straightforward about the matter, I cannot help but view the
posture of the Board of Parole, as expressed last week by Chairman Maurice
Sigler, as backward resistance whose motivations eannot be the betterment of
jnstice as a concept or as a reality.

Mr. Sigler offered you a convineing openness about the shorteomings of parole,
He made even clearer these shortecomings this past January, in a speech delivered
in Washington, when he said :

The topie for presentation—are paroleé boards using the right factors for
parole selection?—calls for a straightfor rard answer, Unfortunately, the
best answer available at this time is an unassured possibility. The problem
is that we don't know. Not only do we not know whether they are the right
factors, most often we do not even know what factors they are . , ,

Frankly, I find this statement astounding. Thousands of people have been, and
are being, granted or denied parole yvearly, and the best we have as explanation
of the awesome power exercised by the Board of Parole is an admission of ignor-
ance, Given this deplorable state of affairs, I should think the Board would have
long ago come heseeching this Subcommittee for help in cleaning up a very messy
aperation. Obviously, the Board has done anything but ecome forward seeking
your assistance,

What the Board is claiming is that you shonld abort your efforts, call them
off —because it is now embarked upon a regional pilot program allowing advo-
cates and giving reasons. Moreover, this plan involves gnidelines setting up what
parameters prisoners fall info in terms of minimum length of sentence to be given,

In a sense, I consider the Board's position insulting to you. Im another sense,
I think it sad. And in still another way, I deem it franght with grave constitn-
tional problems,

Let's be elear about this. The Parole Reorganization Act is eoncerned with
rights—the right to counsel, the right to a fair hearing, the right an appeal. Its
structural reforms are aimed at securing an institution in which those rights can
effectively work. Mr. Sigler's plan is concerned with mechanics for thé substance
of the decision—not the procedures, save the minimal gestures of allowing an
advoeate and of giving reasons,

So let us put Mr. Sigler's bogey-man of legislative interference to rest. Tt is
little more than insult to your intelligence and to Your endeavors. There is noth-
ing in the Parole Reorganization Act which interferes with the guts of the Boa rd's
pilot program—the guidelines for categorizing prizoners n terms of time to be
served.,

I said earlier that T regarded the Board's position as sad. T do. After all the
eriticism, after all this Subcommittee’s work, after the entreaties of the Admin-
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istrative Conference of the U.S., the best the chairman of the U.S. Board of Parole
could come forward with is a message of one word—NO, That, to me, is a sad
commentary on the state of our system of justice—criticism is rebuffed, reform
rejected,

Finally, I regarded the Board's plan as raising grave constitutional issues.
Mr. Sigler, in his prepared statement last week, described the guidelines the
Board is using in its pilot program in this way :

“[T]he guidelines take into account the severity of the offense as well as
the parole prognosis, i.e, the probability of favorable outcome. Once these
elements are known, the general range of time to be served before release
can be determined. For example, an inmate who was convicted of a low
severity offense and who has a very high probability of favorable parole
outcome will generally serve a relatively short period of time before
release; an inmate with a low severity offense but only a fair probability of
favorable parole outcome will generally serve a longer period of time, ete.”

In a way, the presumptuousness of the Board can only be viewed with respect
for its daring. The Chairman of a division of the Department of Justice has come
before you, a legislative body of Congress, and told you, in effect, that it doesn't
matter what sentences you create legislatively. Nor does it matter what sen-
tence is imposed by the trial judge. Rather, the Board, by administrative fiat—
which, by the way, the public has been given no opportunity to comment upon—
is going to impose its own sentence. By means of “guidelines.” What a delight-
ful work this is. No need for laws nor judges. Merely turn a man or woman
over to the Board and evervthing will be taken care of—the Board will decide
if the offense is severe, therehy registering its role as moral arbiter; the Board
will decide just how bad this man or woman before it is—thereby registering
its role as some sort of hocus-pocus mind reader : and, finally, the Board will set
the sentence, thereby taking care of its role as trial judge.

One is tempted to silently gulp at all this being done behind the closed doors
of the Board chambers, At the least—at the very least—one might venture to ask
why, if this thing works, and I mean if it has validity, the judge just doesn't do
it? Why go through all the trouble of a trial and sentencing without the prog-
nosticative information? Would it not make more sense to have the judge use
these guidelines and sentence a man accordingly, rather than having the judge
fish around in ignorance, impose a gnesswork sentence and only sometime later-
maybe even years later—have the Board step in to say that the guidelines indi-
eate that subject X should only have been incarcerated for 114 years instead of
the five year minimum imposed by the judge?

Apart from this pragmatic question of timing, what of the issue of the rights
attendant upon a trial—the predecessor to the sentence? Here a new sentencing
is ocenrring by pure and simple agency fiat.

Finally, by what eclaim does the Board justify its prognostications? Psychia-
trists engage in intensive, long sessions with articulate people actively seeking
help, and still they eannot plumb their inner-most psyches, Yet, the Board pre-
sumes, on the barest of contact with a prisoner, to employ prognosticative devices
on which yvears hang in the balance.

Hopefully, I have at least laid to rest any temptation to delay and give the
Board a few more years of grace. So let me turn now to some of the specific
points made by Mr. Sigler.

Mr. Sigler told yon last week that the Board would now allow attorneys to
appear as “advocates.” Putting aside his further statement that these attorneys
wonld not be involved in adversary presentation of issues of law or fact, T want
to address the Chairman’s shorting out of this seemingly progressive step by
resisting appointment of counsel for indigents. His opposition to appointed
connsel of conrse makes the embracement of counsel’s presence Indierons, for if
any one group of individuals can be readily identified as destitute, it is the men
and women in our prisons. To say they ean retain counsel is to just as well say
they can fly to the moon on weekends. Certainly, what was really being articu-
lated before you was little short of intellectual irresponsibility, and certainly
it i8 a position which does violence to the constitutional notion of equal
protection.

I am not going to dwell on the issue of counsel further, but T wounld eall your
attention to attachments A and B which T have appended to my prepared s't':n(--
ments. Attachment A provides a brief discussion concerning the practices con-
cerning counsel in the pnrnh-yrm«rs»u Attachment B presents my computation
of the cost involved in providing appointed counsel pursuant to the Parole
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Reorganization Act—a figure which I compute as §054,500 annually, as well as
overall costs of the bill before you. )

Another specific objection raised to the Parole Rourguuiga_tinn Act besides the
opposition to appointment of counsel was Mr. Sigler's criticism of th(: shifted
burden embodied in Section 4205. Of course, Mr. Sigler failed to mention that
by espousing such a position, he was thereby rejecting the suggestion of the
National Commission on Reform of Federal Criminal Laws, which proposed that
very shifting. That aside, I wounld also point out that given Mr. Sigler's candid
acknowledgment of the Board's wandering in the desert, so to speak, in terms
of really knowing even what factors to use in making a parole decision, it is
difficult to ascertain what brief the Board has for resisting this propoesal. If it
does not know how to make a parole deeision, it can hardly maintain with
clean hands, to use an old equity law term, that it nevertheless should have
unbridled power to make that very decision, free from the intellectual responsi-
bility which Section 4205 imposes upon it.

Chairman Sigler also opposed the erediting of clean street time to parole
revokees, a position so utterly without redeeming merit that there really is no
way to defend it, it seems to me. To disallow a man years of good behavior and
make him serve that time over again in prison is simply to exalt brutal punish-
ment over any modicum of compassion,

Chairman Sigler also went on to oppose release of parolees pending a revoca-
tion hearing. Such release is carefully restricted under vour bill and certainly
raises little dangers. What this provision does do, however, is to bring this area
of the justice system into line with the constitutionally based notion that we
don't lock up people simply because they are aceused of wrongdoing, And lest it
be forgotten through some semantic misplay, parolees are, lo and behold, people.

Another point of opposition lies in Mr. Sigler's resistance to compelling the
appearance of witnesses in revoeation proceedings. Once again, the Board
Chairman blithely skips over reality. He notes that the potential revokee is
permitted to have “voluntary witnesses"” and that “any adverse witnesses whom
he wishes to attend are requested to appear.” That, to me, is largely meaning-
less. If an adverse witness does not want to appear, he's not going to, and ap-
parently the Board's view is—the parolee be damned.

Chairman Sigler also disputes a hearing for termination from a Community
Treatment Center. Had he more carefully read the Parole Reorganization Act,
he would perhaps have realized that a hearing right only arises when the ter-
mination is for negative reasons. In such instance, the parolee is indeed going
to be in worse shape, and a hearing is very mueh on point.

One notable issue which Chairman Sigler did not address was judicial re-
view—a surprising omission in light of my understanding of the Justice De-
partment's position. Perhaps the witness assumed that the expressed opposi-
tion of the Judicial Conference would suffice,

Let me say that I do realize the potential problems attendant upon judieial
review. Were there a satisfactory alternative, I would choose it. But there is not.
True, some burden on the courts will ensue, My computations suggest that as
many as 5400 appeals may be filed annually, and T detail this more fully in
Attachment C, This would amount to approximately 4% of the cases filed in
the federal distriet courts in fiscal year 1971—not, in fact, an overwhelming
inerease, But no matter what the burden—and I do stress that it does not ap-
pear unmanageable—justice simply eannot recede before administrative con-
venience, And justice will not exist unless the courts can aet as an external
examiner of Board procedures.

I can really express thig view no better than in the words of the other wit-
ness who appeared before you last week—Mr, Antonin Sealin, Chairman of the
Administrative Conference of the United States. Mr. Scalia stated:

There is really no solution to this problem . . .; it is one of the inevitable
effects—and perhaps one of the honorable marks—of a system of law.

I suspect that there are at least some questions which you have which I have
not addressed. Perhaps one helpful resource will be Attachments D and E, which
are long and short summaries of the Parole Reorganization Aet and which you
may want to include in the record. Attachment D includes, along with an
analysis of H.R. 1598, a comparison to existing law and Parole Board regula-
tions and to the recommendations of the National Commission on Reform of
the Federal Criminal Laws.

In cloging—and perhaps this cloging will be somewhat overextended—I think
several points should be made.
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First, parole is clearly a dominating concern perhaps the dominating con-
cern—of all prisoners. At one level, the prisoner's precccupation with parole
is readily understandable. Parole is the avenne to the street. Virtually every
man and woman wants out, and for most, parole is the quickest means to zot
there. But more than this, parole epitomizes for most inmates a system of
whim, caprice, inequity, and nerve-wracking uncertainty. They find the issue
of their liberty governed by a system where no reasons for parole denial are
provided—or if they are, they are given in some cursory bureancratic short-
hand; the prisoner's file, to which the inmate is barred access, governs deeci-
sion-making ; adverse witnesses are undisclosed and favorable ones prohibited :
hearings are limited to a perfunctory three or four or five minutes; disparate
treatment is accorded with no discernible justification: and the conrts turn
A deaf ear to inmate complaints. The New York State Commission on Attica
reported that parole as perceived by prisoners is “an operating evil,” and T
think that report is all too sadly accurate.

Second, reform of the parole system is no wild-eyed radical proposal. Those
who have studied this system are virtnally unanimous in finding it very, very
deficient. In fact, no less a prestigious gathering than the Annual Chief Justice
Earl Warren Conference on Advocacy, in its 1972 recommendations, looked to-
ward the abolition of parole, recommending that “until sueh time as the present
parole system is eliminated by short definite prigson terms, due process should
apply to both the initial granting and revocation of parole or good conduct
fime.” (Italic added). Note that the bare minimum recommended is due process—
which is really the maximum proposed by the Parole Reorganization Act,

Third, reform of parole is indeed in the public interest. We hear constant
condemnation of the recidivism rate, yet we ra rely hear those who are complain-
ing the loudest condemn the breeding grounds of despair and frustration which
house offenders. T realize that the reform snch as you on this Subcommittee are
seeking is not the easiest course; I also contend it is the only responsible
course,

Fourth, I urge upon this Subcommittee that it can no longer accept the obstrue-
tionism of the United States Board of Parole. which seems only able to say
“no”—and, in its nsnal fashion, gives only the most perfunctory reasons, if any
at all, for so saying. T would suggest that the Chairman of the Board be
required to respond, in writing, to your request that the Board address the
Parole Reorganization Act section by section, subsection by subsection. What
does it oppose ; what does it favor? And why ? Twice now, the Chairman of the
Board has appeared before this Subcommittee, and twice now you have received
vague statements addressed to perhaps one-third of the legislation, with silence
prevailing as to the remainder.

Fifth, let me eall your attention to the Working Papers of the National Con-
ference on Criminal Justice, convened in January of this year. These Working
Papers are the product of what was deseribed in a Department of Justice press
release on January 14, 1973 as “a blue-ribbon panel of eriminal justice experts.”
Here are some of the things this “blne-ribbon panel,"” who, by the way, were
appointed by the President, had to say—and T think they will evoke some striking
contrasts with the views of the United States Board of Parole :

(T)he correctional authority, rather than the inmate, should bear the
burden of proof (however evaluated from jurisdiction to jurisdiction) that
an inmate is not ready for release, ( Page (-196.)

(T)he preference should be for releasing an inmate on parole when he is
first eligible. . . . (Page 0-196.)

arole procedures shonld permit disclosure of information on which the
hearing examiner bases his decisions. Sensitive information may be withheld,
but in sneh ecases nondisclosure should be noted in the record so that sub-
sequent reviewers will know what information was not available to the
offender.

Parole procedure should permit representation of offenders under appro-
priate conditions, if requested.

The person hearing the case should specify in detail and in writing the
reasons for his decision, whether to grant parole or to deny or defer it.

Finally, let me quote from a letter written by a Federal prisoner fo this
Subcommittee :

This board serves no usefull (sic) funection. (sic) on the cont rary, it is a
terrible detriment to any meaningfull (sic) rehabilitation of convicted
persons. This board caunses frustration, anger, and terrible bitterness not only
in men inearcerated but in their families as well. T don't think I have to




remind you that it is society as a whole who must pay the price for years of
bitter fruostration and anger. Probably the board of parole, more than any
other single “thing” is the prime cause of the very high rate of recidivism
in onr prisons.

ATTACHMENT A—REPRESENTATION BY COUNSEL IN THE PAROLE PROCESS

H.R. 1598 provides for representation by counsel, both at the parole determina-
tion stage (Section 4208(c)) and the parole revocation stage (Section 4215(h) ).
In addition, the assistance of counsel is authorized in appeals to the National
Board from certain decisions of the Regional Boards. (Section 4216(a)). Pro-
vision is made for the appointment of conunsel for indigents under the Criminal
Justice Act. (Sections 4208(¢), 4215(h), 4216(a) ).

PAROLE REVOCATION

Sinee 1959, the right to retained counsel has been gnaranteed in the Fedreal
parole system. Robbing v. Reed, 106 U.S. App. D.C. 51, 260 F. 2d 242 (1959). In
Hyser v. Reed, 318, F 2d 225, cert. denied, 375 U.8. 957 (1963), then Cirenit
Court Judge Burger reaffirmed the right to retained counsel, pointing out that
this right rested on statutory language—e.g., 18 U.8.C, 4207, which provides that a
potential revokee “shall be given an opportunity to appear before the Board, . .."”

Thig right to retained counsel has been lodged in Board practice by virtue of
regulation (28 CFR §2.41), which provides that “each alleged parole violator
or mandatory release violator shall be advised that he may be represented by
counsel , . . Provided, that that alleged violator arranges for the appearance of
counsel . . . In accordance with procedures prescribed by the Board.”

Thus, for years now, there has been little argument as to the right of the
alleged parole violator being represented by retained counsel.

Fuarthermore, Congress acted in 1970 to amend the Criminal Justice Act s0
as to provide for the appointment of counsel for indigents in parole revocation
casges “whenever the United States magistrate or the court determines that the
interests of justice o require . . " P.L. 91—H7, subsection (a), amending 18
U.S.C.L 3006A.

The Criminal Justice Aect further provides for retention of sueh counsel in
cases where the matter for which the attorney was appointed is appealed. 18
U.S.C.3006A ().

The situation vis-a-vis the states is not so elear. A number of jurisdictions now
allow retained connsel to appear at the revocation hearing by virtue of explicit
statutory language.! In some other jurisdictions the courts have established
the right to retained counsel.”

Decisions on indigents’ right to appointed counsel are not uniform. In some
states, statutes provide for appointed counsel,” In others, the courts have ruled
that such appointed counsel must be provided,’

In June, 1972, the Supreme Court, in Morrissey v, Brewer, confronted the issue
of due process in the parole revocation setting. Mr. Justice Burger, writing for
the six-member majority, rejected the right-privilege distinetion so often invoked
in parole cases, stating: “It is hardly useful any longer to try to deal with this
problem in terms of whether the parolee’s liberty is.a “right” or a “privilege. By
whatever name the liberty is valuable and must be seen as within the protection
of the Fourteenth Amendment . . .” The issue specifically left open was whether
the parolee was entitled to the assistance of retained counsel or to appointed
counsel if he is indigent. Justices Brennan and Marshall, coneurring in the result,
held that representation of retained counsel is required, leaving open the issue of
appointed counsel, Mr. Justice Douglas held that the parolee should be entitled to
counsel.

On May 15 of thig year, the Supreme Court handed down its decision in Gag-
non v, Searpelli. The Court there faced the question of whether an indigent
probationer or parolee has a due process right to be represented by appointed
counsel at his revoeation hearing., The court concluded that there was indeed

1 Alabama, District of Columbia, Florida, Georgia, Michigan, Montana, Texas, Washington.

2 Connectlient, Delnware, Maryland, New York, Pennsylvania.

* Puerto Rico, Maryland, West Virginia.

¢ Warren v. Parole Boord, 23 Mich. App. 754, 179 N.W. 24 664 (1070) ; United Statea
er rol Bey v. Board of Parole, 443 F. 24 1079 (24 Cir. 1971) ; Goolsby v. Gagnon, 322 F.
Supp. 460 (E.D. Wis, 1871) ;: Commoncealth v. Tinson, 433 Pa. 328, 249 A. 24 549 (1969).
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a right to counsel, although a limited one. Mr. Justice Powell, writing for the
Court, stated :

We think, rather, that the decision as to the need for counsel must be
made on a case-by-case basis in the exercise of a sound discretion by the
state authority charged with responsibility for administering the probation
and parole system. Although the presence and participation of counsel will
probably be both undesirable and constitutionally unnecessary in most revo-
cation hearings, there will remain certain cases in which fundamental fair-
ness—the touchstone of due process—will require that the State provide at
its expense counsel for indigent probationers or parolees,

Presumptively, it may be said that counsel should be provided in cases
where, after being informed of his right to request counsel, the probationer
or parolee makes such a request, based on a timely and colorable claim (i)
that he has not committed the alleged violation of the conditions upon which
he is at liberty ; or (ii) that, even if the violation is a matter of publie rec-
ord or is uncontested, there are substantial reasons which justified or miti-
gated the violation and make revoeation inappropriate and that the reasons
are complex or otherwise difficult to develop or present. In passing on a
request for the appointment of counsel, the responsible ageney also should
consider, especially in doubtful cases, whether the probationer appears to
be capable of speaking effectively for himself, . . .

Supporting counsel at parole revoeation are the President’s Commission on
Law Enforcement and the Administration of Justice, The Challenge of Crime in
a Free Society 368 (1968) ; the National Couneil on Crime and Delinquency ; the
American Civil Liberties Union ; and the Report of the Attorney General’s Com-
mittee on Poverty and the Administration of Federal Criminal Justice 49, The
ABA Project on Minimum Standards (Approved Draft 1968) also recommends
the appointment of counsel in parole revoeation proceedings. The American
Law Institute’s Model Penal Code provides for the assistance of counsel. ( Model
Penal Code, § 301.4, § 301.15(1) (Proposed Official Draft 1962) ).

PAROLE RELEASE DECISION

The large majority of jurisdictions statutorily mandate a hearing for the

parole release decision, Of these, 18 provide that a prisoner may have legal
counsel either in the preparation for the hearing or at the hearing itself’®

Supporting representation by counsel are the National Council on Crime
and Delinquency, the American Civil Liberties Union, former U.8. Bureau of
Prisons Director James V. Bennett; Professor Vincent O'Leary, Director, Na-
tional Parole Institutes; and the Administrative Conference of the United
States, The President’s Commission on Law Enforcement and the Administra-
tion of Justice (Task Force Report 86) recommends representation by retained
counsel.

The Parole Board also supports assistanee to the prisoner—in this ease, assist-
ance by “advocates.”” Such advocates formerly could not be attorneys, but,
rather, a family member, friend, fellow inmate, employer, prison gnard, ete.
They would be remunerated by the Board.

The thrust of support for counsel at the parole determination hearing is not
necessarily to convert this hearing into an adversarial contest, but, rather, to
provide the prisoner, who is often ill-edueated, and inarticulate, or quite ner-
vous, with the assistance of a trained individual equipped to marshal the facts
and statements the prisoner wishes to make. In other words, the attorney need
not be a litigator, but, rather, a mediator, an organizer of the facts and issues to
be presented, and an advisor both to the Board and the prisoner.

B Arizona, Arkansas, Colorado, Florida, Idaho, 1llinols, Louisiana, Michigan, Misslssippl,
Montana, Nevada, New Mexico, North Carolina, Pennsylvanla, Tennessee, Virginia, Utah,
and Washington. (In some of these, the attorney’s role is limited to advising the prisoner
before the hearing or making oral or written arguments after the hearing.)




ATTACHMENT B—C08TS OF IMPLEMENTATION OF THE PAROLE REORGANIZATION ACT

Following is a recitation of the current costs of operation of the United States
Board of Parole, and an analysis of the costs of implementation of H.R. 1598,
the Parole Reorganization Act of 1973.

Current board,
fiscal year 1973 H.R. 1598

Personnel compensation:

(Not including payroll-budget stafl)_ .. _ . .. e 1 $1, 241, 000 $1, 866, 470
Payroll bodget stafl. - oo e S i 30, 150, 000
Capital asset expenditures TS e i e e e o e e = s 132, 000
Contract funds.............. B RPN o R Ahctaea s e - 1, 200, 000
Funds expended by LEAA for research for Board's purposes, and by U.S.
Probation Office for parole supervision (The Board is having conducted a
$400,000, 18-month study by the NCCD re parole predictions. The mone
comes out of LEAA ; under the new bill, the Board could contract for this itself,
Under the new bill, also, the Board could contract with private groups for
supervision of parolees; currently, it cannol do so. So, at present, these funds

would come out of the budget of the Probation Office, a division of the ad-
ministrative offices of the U.S. courts). ............ et e iy
Travel and transporiation. <
Operating expenses (Currently, the Board is lodged within the Justice Department for
administrative purposes, and thus operating expenses would come out of the
Department’s budget). . . ama s e e S b s R g e 273,020
Criminal Justice Act fund requirements. B b el 7

[, PO - . 12,794,020
1 e A PSR e, M s et P S L S e S 2,137,373

1, 200, 000
50, 000

1 Chairman Sigler testified on June 21 before the Subcommittee on Courts, Civil Liberties, and the Administration of
Justice that the Board was requesting a doubling of its budget.

I.—Torar Cost, H.R. 1598

In dollars
Personnel compensation, national board . 612, 270
Personnel compensation, regional boards e e e mmemmmeme e e 1, 494, 200
Capital asset expenditures =y 132, 000
Contract funds. ] 1, 200, 000
Travel and transportation__ 75, 000
Operating expenses_.____.__ - 463,423
Criminal Justice Act funds requirement 954, 500

4, 931, 393
11.—Boarp oF PAROLE

ESTIMATED OPERATING EXPENSES AND CAPITAL ASSET EXPENDITURES, NATIONAL
BOARD AND REGIONAL BOARDS
Operating expenses :
Total of selected operating expenses, expressed as a percentage of
personnel compensation *—
Personnel benefits. Transportation of things. Rent, commnunication,
utilities. Printing and reproduction. Other services. Supplies
and materials, Equipment.
i = - 2463, 423
Travel and transportatic 75, 000
Total operating expenses______________________ ... 500,503

17The Department of Justice budget shows a ratio of operating expenses to personnel
compensation of 1< :5, or, more exactly, operating expenses equalled 227% of personnel
compensation, This was the percentage used here. (Department of Justice Budget for
1971—Legnl Activities and General Administration).




Capital asset expenditures :
Furniture and : res. .
Criminal Justice Aet funds ||--|||muwm &
Research program funds® -
Contracts for parole supervision services ' __

o)
"uu (L1

1 4 (nm_ 000
2 This figure was obtained as follows :

Admissions

Adults In Federal prison (F'Y '7
b ki
Relenses (F'Y '71).

Admissions (FY
Non-adults ki
re-sentence study cases.
Parole revokees

Adult admissions (FY '71)

Adult admissions e .
= sentences (18 USC 4208(n)(2))

Adult regular sentences : .

The 2,489 ' sentences would be eligible for hearlngs., So, too. would the
parole revok Ih- nver: sentence of a regular sentence s 47 months, Sinee o rog
sentence s sligible for a parole } ring until having done 1§ of his sentence, none ..r
the 9447 r .:||]ur. sntences would be eligible for a hearing in the first vear under H.R. 16276.

However, one can assume that in a ¥y glven ye will be eligible for hearings, since
the average sentence is 47 months. This means 6,200 regular sentencees are eligible for
hearings In any given year.

Thus, the total eligible for hearing Is 2480, 1,442,

or t]u:«l-, 159 ecan be assumed to be releasable with
would require I]i arings,

In mlrl{iinu assuming a revoe .1Eiu|i number of approximately 1,650, there would be n
total of 10,261 hearings (8,611-4-1.650).

II"nriu- nmu-lnlm- nt of coun r 2% of the parole determination hearings at

25 per hour, for 2 liours work per ring, the figure arrived at for prnuh determination
hearings is l_.:.fl'v' 850 77,500, In addition, assuming 809 of the L, at 2 hours'
work per appeal, there in additional $34 W), As to revocation hearin algo at 2 hours’
work per Iu-nr! r, the cost i L 4 % to the courts i n unknown, and an s
tional §150,000 i= arbitrarily . i, the total 1s: $377.5

5150,000 for a total of §954.

®The Board is glven authority to enter lwto contracts for researc » ete. The arbitrary

]u.un- nf \"nnlmn was selected as the first ir effort,

ard is given anthe ity to enter into contracts with publie ar
tions rnr the supervision of parolees

and 6,200 for a total of 10,131,
no hearing necessary, so K,611

il private organiza-
a function now filled exclusively by the Federal
Probation Service, The arbitrary figure of $1 H00L,000 was elected as the initial expe nidi-

tures on such contracts, which such costs would presumably be somewhat offset by the
released demands on the Probatlon Service,

ITI.—NATI0NAL BoARD PERSONNE! COMPENSATION

Board members :

1 chairman, lwumu- ]:-\l»l 11T, $40,000

S40, 000
6 members, G817,

- ok . 206, 010

246, 010

Total

General counsel :
general counsel, GS-17,
assistant general {'ullll-
general counsel staff,

Total
Contracts monitoring staff :

project monitor, GS
2 monitor assistants,

Total ..__

Payroll-budget staff:




1 4 211,406 £11, 406
3 i 20710D
1 g 8, 153
1 - 7,319
1 6, 544

60, 221

Total personnel compensation, national board

IV.—Recioxar OFFICES PERSONNEL COMPENSATION
1. regional board; members: 3 members, GS-1T7, 834,385 ______ 103, 005
1 Regional board : hearing examiners:" 6 hearing examiners, GS-14,
L e e i e e SR TR 131, 760
1 Regional board ; legal stafl : 1 legal counsel, GS-14, $21,960

Regional board ; administrative support staff :
administrative assistant, G8-9, $11,046_ _ __ o ____ 11, 046
1 secretarial-stenographer, GS-T7, $8,053_ . s et et b 0, 0563
1 secretarial-clerical, GS-6, $8,15: S, 153
1 secretarial-clerieal, GS8-5, § 19 AR 7.319
1 secretarial-clerical. G844, 56,044 ___ e e . : 044

Total =S W= . p S aie e o - 12, 115

Total personnel compensation, 1 regional board__________ e 208, 840

Taotal personnel compensation, all regions__ .. cmemee 14404, 200

ArracuaMENT C—Jupiciarl Review oF PAROLE Boarp DECISIONS

H.R. 1595 explicitly provides for judicial review of National Board decisions,
by virine of its incorporation of the judicial review provisions of the Administra-
tive Procedure Act. (Section 4223). While judicial review is somewhat circum-
seribed,! in large measure the review standard set for all other administrative
actions of the govermment is brought into play vis-a-vis the Parole Board.

The impact on the courts of this action is very difficult to ascertain. There could
be as many as 5,414 court appeals annually,” or there could be considerably less.

1 Section 4223 precludes judicial review of declslons made by the Board pursuant to
Seetion 42168(h)—that is, decisions concerning parole conditions, or modifications thereof
(short of denlal of forfelture of parole good time). Im addition, Section 4223 precludes
applieation of 5 USC 705, which aothorizes courts to provide rellef pending review of
an ageney decision.

2 The figure of 5,414 was derived as follows :

Admissions to Federal prisons in FY '71 = - 5, 959
Non adults (not covered by H.R. 16276)____ . 465
Pre-sentence study eases_____ . ____ ¥ . 116
Parole revokees_______ e v e e g i . 442

Aduolts admisslons. - oo - = . D3s

Of these 11,936, 0,477 were regular sentences—that is, they must serve 14 of thelr
sentence hefore they are eligible for parole consideration. The other 2480 were “a”
sentencees, and thus immediately eligible for parole consideration. In any given year,
approximately 2§ of the regular sentencees will be eligible for consideration, however,

have a total number of people considered by the Board annually of : 2, 480 “a"
sente 6,200 regular sent ees and 8,689 total.

Of these, approximately ¢ will recelve parole, leaving 6,517 with denials. In addi-
tion, there will be 1,442 revocations, plus 4,000 additional prisoners from preceding yvears,
of whom 259 will receive parole, leaving 3,000 denied. Thus, a total of 10,859 Individuals
will recelve adverse deelsions, ming 809 of these appeal to the National Board, the
Natlonal Board will decide 8, cages. Assuming S09; of these appeal, there will be
0,414 complaints filed in the courts.
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X '1‘l1isl is not an overwhelming burden on the federal district courts, in which
1.5-'1.15.‘% cases were filed In fiscal year 1971, of which 24, or 93,396 were civil in
nature.

ATTACHMENT D—SECTION-BY-SECTION ANALYSIS, H.R. 1590, PARoOLE
REORGANIZATION AcT oF 1973

BECTION 4201—BOARD OF PAROLE; STRUCTURE; MEMBERSHIP: ETC.

Reconstitutes the U.S. Board of Parole as an independent agency consisting
of a National Board and 5 Regional Boards. ( Subsection (a)).

Provides for Presidential appointment of Board members, with the advice
and consent of the Senate, and with the caveat that to the extent feasible, Board
composition should reflectt he racial and ethnic makeup of the Federal prison
population. ( Subsection (b)),

Provides for a National Board of T members, with six-year terms, and a limita-
tion of service on the National Board to a maximum of 12 years. (Subsection (¢)).

Provides for 5 Regional Boards of 3 members each, with six-year terms, and
a limitation of service on a Regional Board to a maximum of 12 years. (Sub-
section (c¢) ).

Provides for designation of the Chairman of the Board of Parole by the Presi-
dent, and designation by such Chairman of the ehairmen of the Regional Boards.
Such Board Chairman and Regional Board chairmen are to be appointed to a
minimum of 2-year terms and a maximum of G-year terms. ( Subsection (d) ).

Provides for the National Board setting the boundary lines of the Regional
Boards, (Subsection (e)).

Provides that all members except the Chairman of the Board of Parole are
to be GS-17's, while Chairman is to be paid at the rate of Level 111 of the Execu-
tive Schedule. (Subsection (£)).

Ewisting Law—18 U.B.C. 201

1.8, Board of Parole is a component of the Department of Justice.

Board consists of 8 members, appointed by the President with the advice
and consent of the Senate.

Board Chairman is appointed by the Attorney General.

Members are appointed to 6-year terms, with no limit on maximum years of
service.

Members are GS-17's,

National commission on reform of the Federal eriminal laws

Nothing,

Board regulations

Nothing,
SECTION 4202—POWERS AND DUTIES OF NATIONAL ROARD

The National Board is empowered to :
(1) Establish general policies and rules,
(2) Conduet appellate review of Regional Board actions,
(3) Hire personnel.
(4) Enter into contracts.
(5) Accept free services,
(6) Request information, data, and reports from other Federal agencies.
(7) Arrange for other Federal agencies to perform functions.
(8) Request probation officers and other individuals and agencies to
provide supervision of, and assistance to, parolees.
(9) Issue subpenas, subject to the witness immunity provisions of the
Organized Crime Control Act, (Subsection (a)).
The National Board ig authorized to delegate powers and funections to Regional
Boards, except:
(1) Power to hire hearing examiners,
(2) Power to set general policies and rules. (Subsection (b)).
Other Federal agencies are authorized to assist the Board. (Subsection (¢)).
Votes of the National Board are to be by a majority of members, except
where otherwise provided by the Act. (Administrative appeals are not, by
virtne of section 4217, required to be decided by a majority of the members.)
Individual members’ votes as to adoptions of poliey and interpretations are
to be made publie. Subsection (d)).




Eristing Law

The U.S, Board of Parole, as a constituent part of the Department of Justice,
has such powers as it derives from the Department.

Current 18 U.8.C. 3651 authorizes the Attorney General to request probation
officers to act as parole officers. The Attorney General has delegated this
authority to the Board.

National Commission on Reform of the Federal Criminal Laws

Nothing.

Board Regulations
Nothing,

SECTION 4203—POWERS AND AUTHORITY OF REGIONAL BOARDS

The Regional Boards are authorized to conduet parole hearings, and such
other duties as are prescribed. (Subsection (a)).

Actions to be taken by the Regional Board are to be taken by majority vote
of the members, unless otherwise provided. (Parole determination hearings
would not have to be decided by majority vote of the members, pursuant to
Section 4207(a) ). (Subsection (b) ).

Authorizes any member or agent of the Regional Board to aet for the Regional
Board, except when otherwise provided by law. (Subsection (¢)).

Existing Law

Currently, the U.S, Board of Parole is not regionalized. The full Board is
empowered to release people on parole, revoke parole, issue warrants, and set
conditions of parole,

National Commission on Reform of the Federal Criminal Laws
Authorizes the Board (not regionalized) to do same as under existing law.

Board Regulations
Nothing,

BECTION 4204—TIME OF ELIGIBILITY FOR RELEABE ON PAROLE

A prisoner subject to a “regular” sentence is eligible for consideration for re-
lease on parole after having served 14 of his sentence, or, in the case of a pri-
soner sentenced to 30 years or more, after serving 10 years of his sentence, ( Sub-
section (a) ).

A prisoner as to whom a minimum sentence is prescribed is eligible for con-
sideration for release on parole after having served that judicially preseribed
minimum. (Subsection (b) (1)).

A prisoner as to whom no minimum sentence is preseribed, and who is sen-
tenced to a so-called “(a) (2)” sentence, is eligible for consideration for release
on parole no later than 150 days after being imprisoned. (Subsection (b) (2)).

A prisoner who is reimprisoned following revocation of his parole is eligible
for consideration for re-parole no later than 150 days after his reimprisonment.
( Subsection (¢) ).

Existing Law

As to prisoners sentenced to “regular” sentences, 18 17,8.C. 4202 provides that
they shall be eligible for release on parole after having served 1 of their
sentence, or, in the case of a prisoner sentenced to 45 years or more, after having
served 15 years.

Existing law is the same as subsection (b) (1) of H.R. 16276. 18 U.8.C. 4208
(A)(1).

Existing law is virtually the same as subsection (b) (2) of H.R. 16276, except
that existing law provides that the prisoner sentenced to an “(a) (2)” sentence
is immediately eligible for consideration for release, while subsection (b) (2) of
H.R. 16276 provides that he is eligible no later than 150 days after imprison-
ment. 18 T.8.C, 4202(a) (2).

Existing law is virtually the same as section 4204(c¢) of H.R. 16276 as to a
prisoner who has been reimprisoned after revocation of his parole, except that
under existing law he is immediately eligible for release on parole, whereas sub-
section (e) provides that he is eligible no later then 150 days after reimprison-
ment.
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National Commission on Reform of the Federal Criminal Laics

Offenders sentenced to less than 3 years' imprisonment are eligible for con-
sideration for release on parole no later than 10 months after imprisonment.
(Section 3401).

Offenders sentenced to less than 8 years' imprisonment as to whom a minimnm
sentence is set are eligible for consideration at least 60 days prior to the end of
their minimum sentence. ( Section 3401,

As to offenders sentenced to more than 3 years' imprisonment, they shall not
be released on parole during the first year of their imprisonment except in the
most extraordinary circnmstances. ( Section 3402).

Board Regulations
Nothing.
SECTION 4205—RELEASE ON PAROLE

The Regional Board shall release a prisoner when he is eligible for release,
provided ;
(1) He has substantially observed the rules of the institution :
(2) There is a reasonable probability that such prisoner will live and
remain at liberty wihtout violating any eriminal law: and
(3) There is a reasonable probability that his release wounld be compatible
with the welfare of soclety. (Subsection (a) ).

In the case of a prisoner who has not been released on parole, he shall be re-
leased after having served 24 of his sentence, or after 20 years in the ease of a
sentence of 30 years or longer, unless the Regional Board determines there is
a high likelihood he will engage in conduet violating any eriminal Iaw. The
caveat is that this does not apply to “special dangerous offenders”, as defined
by the Organized Crime Control Aet. ( Subsection (h) ).

If a prisoner has not yet served the minimum required, but (1) there is a
reasonable probability that he will live and remain at liberty without vielating
any criminal law, and (2) there is a reasonable probability that his release
would not be incompatible with the welfare of society, the Board in its disere-
tion can apply to the court for an adjustment in his sentence so as to make him
eligible for consideration for release on parole. The court in its discretion can
accordingly g0 order.

Existing Law

“If it appears to the Board of Parole from a report by the proper institutional
officers or upon application by a prisoner eligible for release on parole, that there
is a onable probability that such prigsoner wil live and remain at liberty with-
ount violating the laws, and if in the opinion of the Board such release is not in-
compatible with the welfare of Society, the Board may in its discretion anthorize”
his release, 18 U.8.C. 4203(a). In addition, the prisoner's record must show that
he has observed the rules of the institution in which he is confined. 18 17.8.C.
4202,

National Commission on Reform of the Federal Criminal Lawos

A prisoner eligible for release on parole shall be released unless the Board is
of the opinion that his release should be deferred becanse :

(a) There is undue risk that he will not conform to reasonable conditions
of parole ;

(b) His release at that time wonld unduly depreciate the serionsness of
his erime or nndermine respect for law ;

(¢) His release would have a substantially adverse effect on institutional
discipline ; or

(d) His continued correctional treatment, medieal eare or voeational or
other training in the institntion will substantially enhance his capacity to
lead a law-abiding life if he is released at a later date. (Section 3402).

As to long-termers, they shall be released on parole after having served 5 years,
or 24 of their sentence, whichever is longer, unless the Board is of the opinion
that there is a high likelihood that they would engage in further eriminal con-
duet. (Seetion 3402(a) ).

As to those prisoners who have not yet served their minimum sentence, the
court shall have the authority to reduce an imposed minimum term to time
served upon motion of the Burean of Prisons, (Section 3201(4) ).

(Note: It is very important to note that the National Commission, in its revi-
slon of sentencing, proposes a maximum sentence of 30 years. Thus, in regard
to long-termers, when the Commission proposes release on the standard of “high
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likelihood"” of further eriminal conduct after having served 5 years or %4, which-
ever is longer, this standard would come into play no Iater than 20 years, since
the maximum sentence is 30 years. This is the same as section 4205(h) Proposes, )

Board Regulations
Nothing.

SECTION 4206—FACTORS TANEN INTO ACCOUNT: INFORMATION CONSIDERED

Establishes that, in determining whether a prisoner shall be released on parole,
the Regional Board shall consider those factors which the National Board estab-
lishes, by rule-making procedure, as the general factors to be considered in all
cases, or classes of cases, as well as

(1) reports and recommendations of prison staff

(2) prior eriminal record

(3) presentence investigation report

(4) recommendation of the sentencing judge

(%) reports of physical, mental, or psychiatrie examinations

(6) such other additional relevant information as is available, including in-
formation submitted by the prisoner.

FEwxisting Law
Nothing

National Commission on Reform of the Federal Criminal Laws

Nothing

Board Regulations

The Board considers :

The application submitted by the prisoner

His prison classification study and all reports assembled by all the services
which have been active in the development of the case, which may inelude the
reports by the prosecuting officer, the sentencing jndge, FBI records, social agency
reports, correspondence, ete,

All available relevant and pertinent information, including information sub-
mitted by interested persons. (28 CFR § 2.14),

Forfeiture of prison good time will be deemed to indieate that the prisoner has
violated the rules of the institution to a serious degree, and parole will not be
granted in any case in which such a forfeiture remains effective
prisoner. Any withholding of good time shall be deemed to indicate that the pris-
oner has engaged in some less serions breéach of the rules of the institution, and,
except in unusual cirenmstances, a parole will not be granted in any such ease
unless and until such good time has been restored, (28 CFR § 2.13).

(Note: In response to criticism, the Board has now open listed the general fac-
tors considered in its decision making ;

A, Sentence Data :

(1) Type of Sentence

(2) Length of Sentence

(3) Recommendation of Judge, U.8. Attorney and other responsible offi-
cials

B. Faets and Cirenmstances of the Offense :

(1) Mitigating and aggravating factors
(2) Activities following arrest and prior to confinement, including adjust-
ment on bond or probation, if any

C. Prior Criminal Record :

(1) Nature and pattern of offenses
(2) Adjustment to previous probation, parole, and confinement
(3) Detainers
D. Changes in Motivation and Behavior :
(1) Changes in attitude toward self and others
(2) Reasons underlying changes
(3) Personal goals and descriptions of personal strengths or resources
available to maintain motivation for law-abiding behavior

E. Personal and Social History :

(1) Family and marital

(2) Intelligence and education

(3) Employment and military experience
(4) Leisure time
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(5) Religion
(6) Physical and emotional health
F. Institutional Experience ;
(1) Program goals and accomplishments in areas:
(@) Academic
(b) Voecational education, training, or work assignments
(e) Recreation and leisure time use
(d) Religion
(e¢) Therapy
(2) General Adjustment :
(@) Inter-personal relationships with staff and inmates
(b) Behavior, including misconduct
G. Community Resources, Including Release Plans :
(1) Residence, live alone, with family, or others
(2) Employment, training, or academiec education
(3) Special needs and resources to meet them
H. Use of Scientific Data and Tools :
(1) Psychologiecal and psyehiatrie evaluations
(2) Pertinent data from the uniform parole reporting system
(3) Other statistical data
(4) Standardized tests
I. Comments by Hearings Member of Examiner :
Evaluative comments supporting a recommendation, including his im-
pressions gained from the hearing.
(Rules of the U,S, Board of Parole, January 1, 1971, pp. 14-16.)

BECTION 4207—PAROLE DETERMINATION HEARING: TIME

Requires Regional Board to conduet a hearing when prisoner becomes eligible
for consideration for release on parole, unless the prisoner's record indicates
he will be released and therefore hearing is unnecessary. Hearing is to be con-
ducted by a panel of 3 individuals, with a Regional Board member presiding. The
other 2 individuals ean be fellow Board Members or hearing examiners, This
panel has the authority to make the decision whether to grant or deny parole.
(Subsection (a)).

In the case of a prisoner with a minimum sentence, the hearing shall be held,
whenever feasible, not later than 60 days prior to the expiration of that mini-
mum sentence. In the case of a prisoner with no minimum, the hearing shall be
held, whenever feasible, not later than 90 days after imprisonment (or reim-
prisonment, in the case of a prisoner reimprisoned following parole revocation).
(Subsection (b) ).

Following the first parole hearing, subsequent hearings shall be held annually
until the prigsoner is released (whether mandatorily or by parole). (Subsection
(e)).

Ewisting Law

Nothing as to who conducts hearing, or when it is held, or even whether a

hearing is required or not.

National Commission on Reform of the Federal Criminal Laws

No requirements as to hearings being held, or as to who would hold them, were
they held. Does require annual consideration of the prisoner.

Board Regulations

Prisoner submits application for release on parole. (28 CFR § 2.12). Regular
hearings are scheduled at institutions, to be held either by Board members or
hearing examiners. The person who conducts the hearing cannot make the de-
cision alone, but must submit a recommendation to the Board for final action.
(28 CFR §2.15). The Board, by special progress reports, or otherwise, makes
periodic reviews. (28 CFR § 2.21).

(Note: The Board requires the concurrence of 2 Board Members in decisions
concerning whether or not to grant parole, If a prisoner does not receive parole
at his initial hearing, and his term is more than 3 years, an institutional review
will be conducted some time within the next 3 years. Such review will be on the
basis of another hearing. If he is again denied, he may be get-off for as long as
3 years, with further review whether by hearing or review of the file. In no case
can a prigoner go for longer than 5 years without a hearing.

In addition, the Board at its diseretion may conduct a Washington Review
Hearing at which attorneys, relatives, and other interested persons may appear.
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Approval of the request for such a hearing is based on receipt of significant new
information sufficient in the judgment of the Board to justify the reopening of
the case, A quorum of 2 members is required.

In special cases, decision regarding parole is made by Board en banc—cases
involving national security, organized crime key figures, national or unusual
interest, major violence, long-term sentences,) (Rules of the U.8., Board of
Parole, January 1, 1971).

SECTION 42083—FPROCEDURE OF PAROLE DETERMINATION HEARING

Within a reasonable time prior to the hearing, the Regional Board is to pro-
vide the prisoner with written notice of the time and place of the hearing, and
make available to him the files to be used by it in making its determination.
( Subsection (a) ).

As to the files to be made available to the prisoner, the Board may withhold
any portion of any file, report, or other document which :

(1) Isnotrelevant;

(2) Is a diagnostic opinion which might seriously disrupt a program of
rehabilitation ;

(3) Reveals sources of information which may have been obtained on a
promise of confidentiality,

When the Regional Board does withhold such files, it shall so state and =hall
provide the prisoner with written notice of its findings that either 1, 2, or 3
applies, with reasons. Further, it shall provide the substance of any such
withheld file, except when this would endanger, in the opinion of the Board,
the safety of any person other than the prisoner. (Subsection (b)).

The prisoner is allowed to consult wtih his attorney, and by mail, or other-
wise as provided by the Board, with any other person, concerning his forth-
coming hearing. He can be represented, if he chooses, by an attorney or other
qualified person at the hearing. As to indigents, attorneys will be appointed by the
court pursuant to the Criminal Justice Act. (Subsection (¢)).

The prisoner is allowed to appear and testify on his own behalf. (Subsection
(d)).

A full record of the hearing is kept, and within 14 days after the hearing, the
Regional Board shall notify him in writing of its determination and furnish
him with a written notice stating with particularity the grounds on which its
determination was based, including a summary of the evidence and information
supporting the Regional Board's finding that there is a reasonable probability
he will not live and remain at liberty without violating any eriminal law, or
there is a reasonable probability that his release would be incompatible with
the welfare of society, or that he has not substantially complied with the rules
of the institution. Also, when feasible, the Board shall advise the prisoner of
what he ought to do to enhance his prospects for parole. (Subsection (e)).

Eristing Law
Nothing.

National Commission on Reform of the Federal Criminal Laws
Nothing.

Board Regulations

Representation by counsel, or any other person, is not allowed. The hearings
are not open to the public, and the records of such hearings are confidential
and shall not be open to inspection by the prisoner or by any other unauthorized
person. (28 CFR § 2.16).

BECTION 4200—CONDITIONS OF PAROLE

Directs Board to impose conditions it deems reasonable necessary to ensure that
parolee will lead a law-abiding life or to assist him in doing so. Directs Board
to impose as a condition that the parolee not commit any criminal offense. (Sub-
section (a)).

Authorizes Regional Board to set as a condition that the parolee reside in, or
participate in the program of, a residential community treatment center. In the
ease of a parolee who is a drug addict or a drug dependent person, authorizes
Board to set as a condition that the parolee participate in a community supervi-
sion program. If the parolee can derive no further benefit from such program or
residence, or if his residence or participation adversely affects other residents or

28-040—T4 18
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participants, he can be terminated from it. Regional Board is authorized to re-
quire parolee to pay the costs of his residence, (Subsection (b) ).
In imposing conditions of parole, the Regional Board is to consider that :

(1) There should be a reasonable relationship between the condition im-
posed and both the prisoner’s previous conduet and his present capabilities :

(2) The conditions are sufficiently specific to serve as a guide. (Subsec-
tion (¢) ).

Prisoner is given a certificate setting forth the conditions of parole. (Subsec-
tion (d)).
Ewxisting Law

Parolee is allowed, in the discretion of Board, to return to his home, or else-
where, upon such terms and conditions as the Board preseribes .The Board can
require him to do the same as is provided in subsection (b) of Section 4209 of
H.R. 16276. 18 U.8.C. 4203.
National Commission on Reform of the Federal Criminal Laws

The conditions of parole shall be such as the Board deems reasonably necessary
to insure that the parolee will lead a law-abiding life or to assist him in doing
80. The Board shall provide as an explicit condition that the parolee not commit
another erime. As conditions of parole the Board may require that the parolee :

(a) Work faithfully at a suitable employment or faithfully pursue a
course of study or of vocational training that will equip him for suitable
employment ;

(b) Undergo available medieal or psychiatric treatment and remain in a
specified institution if required for that purpose:

(e) Attend or reside in a facility established for the instruction, recreation
or residence of persons on probation or parole ;

(d) Support his dependents and meet other family responsibilities :

(e¢) Refrain from possessing a firearm, destructive device or other danger-
ous weapon unless granted written permission by the Board or the parole
officer ;

(f) Refrain from excessive use of aleohol, or any use of narcotics or of
another dangerous or abuseable drug withont a prescription ;

(g) Report to a parole officer at reasonable times as directed by the Board
or the parole officer ;

(h) Permit the parole officer to visit him at reasonable times at his home
or elsewhere ;

(i) Remain within the geographic limits fixed by the Board, unless granted
written permission to leave by the Board or the parole officer :

(j) Answer all reasonable inquiries by the parole officer and promptly
notify the parole officer of any change in address or employment ;

(k) Satisfy other conditions reasonably related to his rehabilitation,

Board Regulations

It is the general rule that a parolee may travel outside his supervision distriet
only with the prior approval of the Board, (28 CFR § 82.28). All parolees shall
make such reports as may be required. (28 CFR § 82.29) .

SECTION 4210—JURISDICTION OF BOARD OF PAROLE

Except as otherwise provided, the jurisdietion of the Board terminates no
later than the date on which the individual’'s maximum term for which he was
sentenced expires, exeept that jurisdiction shall terminate sooner to the extent
parole good time is acerued, and, in the case of mandatory releases, 180 days
prior to the expiration of the maximum term for which he was sentenced. { Sub-
section (a)).

Parole runs coneurrently with any other parole or probation. (Subsection (b)),

In the case of a parolee who intentionally refuses or fails to comply with any
reasonable request, order, or warrant of the Regional Board, jurisdietion of the
Board may be extended for the period of his noncompliance. (Subsection (e) ).

In the case of any parolee imprisoned pursuant to another sentence during
his parole, the jurisdiction of the Board may be extended for a period equal to
the period of his imprisonment. ( Subsection (d) ).

As to any prisoner sentenced before June 29, 1932 the prisoner's parole shall
be for the remainder of his term, less prigon good time allowances.

Ewristing Lawn
The parolee receives no credit for “clean street time”. 18 U.8.C. 4205.
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National Commission on Reform of the Federal Criminal Laics

The parolee receives credit for “clean street time". In 'llillLIlnr: the period
of parole shall run concurrently with any Federal, State, or local jail, prison or
parole term for another offense to which the parolee becomes subject during his
period of parole.
Board Regulations

joard’s jurisdiction can be extended so long as the parolee has failed to pay
any fine imposed upon him by the committing court. (28 CFR § &

SECTION 4Z11—PAROLE GOOD TIME

A parolee whose record shows that he substantially observed his conditions of
parole receives deductions from his parole term, computed as follows:
(1) 5 days for each month of parole, if his parole period is more than 6
months but less than 1 year
(2) 6 days for each month of parole, if his parole term is more than 1 vear
but less than 3 years ;
(8) 7 days for ench month of parole, if his parole term is more than 3
vears but less than 5;
(4) 8 days for each month of parole, if his parole term is more than 5 vears
bt less than 10 years ;
(5) 10 days for each month of parole, if his parole term is 10 years or
more. (Subsection (a)).
Parole good time may be forfeited or withheld, pursuant to a parole modification
hearing, ( Subsection (b)).
Parole good time forfeited or withheld may be restored by the Regional Board
at any time,
Existing Law
While prisoners who are incarcerated earn |n|-uu good time according to the
same formula provided in Section 4211 of H.R. 16276, as well as industrial good
time, parolees do not receive credit for parole good time,

National Commission on Reform of the Federal Criminal Laws
Nothing.

Board Regulations
No eredit for good time is allowed., (28 CFR § 2.30).

SECTION 4212—EARLY TERMINATION OR RELEASE FROM CONDITIONS OF PAROLE

Upon its own motion, or upon petition of a parolee, the Regional Board is
authorized to terminate ifts jurisdiction as to a parolee, or to release a parolee
from any condition of parole.

Existing Law
Nothing.

National Commission on Reform of the Federal Criminal Laiws

The Board may discharge the parolee from supervision or release him from one
or more conditions at any time after the expiration of one year of successful
parole if warranted by the eonduet of the parolee and the ends of justice. It may
modify his parole conditions at any time,
Board Regulations

When the Board shall have modified the reporting requirement of a parolee
and a period of at least one year shall have passed since the modifleation oceurred,
the Board may order that the parolee be released from all supervision. He may be
reinstated to supervision, or revoked, at any time prior to the expiration of his
sentence, however. (28 CFR § 2.42).

BECTION 4213—ALIENS

Authorizes Regional Board to release an alien prisoner who is subject to de-
portation when released, on condition that he be deported, Such prisoner, when
released, is delivered to the immigration officials.

Existing Law
Section 4213 of H.R. 16276 is the same as current 18 U.8.C, 4204,
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National Commission on Reform of the Federal Criminal Laws
Nothing.

Board Regulations

Alien prisoners who are deemed fit for release into community supervision by
the Board, even though they may eventually be deported, may be paroled, pro-
vided that immigration authorities are notified. (28 U.8.C. § 2.10).

BECTION 4214—PAROLE MODIFICATION AND REVOCATION

Authorizes Regional Board to modify or revoke parole. (Subsection (a)).

Precludes any order of parole revoeation or modification from extending
beyond the termination of the Board’s jurisdiction over the parolee. ( Subsection
(b)).

Provides the penalties for technical violation of parole, where such violation

is not frequent or serious :
(1) Intensification of parole supervision and reporting ;
(2) Additional eonditions of parole imposed ;
(2) Parole good time be forfeited or withheld, (Subsection (e)).

In the case of a parolee who has been convieted of a criminal offense, or
whose violations of parole are frequent or serious, his parole may be modified.
or it may be revoked—e.g., he may be reimprisoned. (Subsection (d)).
Eristing Law

Provides for revocation of parole—e.g., modification of conditions of parole
or reimprisonment, with the revokee receiving no credit for the time he has
served on parole. In other words, the jurisdiction over him is in effect extended,
For example, if a man is sentenced to 10 years in prison, paroled after 4 years,
and serves 2 years on parole, he would only have 4 more years to go on parole.
But, if he is revoked after the 2 years, he may be reimprisoned for 6 more
Years—e.g.,, he receives no credit for the 2 years he served on the street, He
may be re-paroled, of course, 18 U.8.C. 4207.

National Commission on Reform of the Federal Criminal Laws
If the parolee violates a condition of parole, his conditions may be enlarged

or modified, or, if such is not appropriate, he may be reimprisoned. If reimpris-
oned, he does receive eredit for his time on the street. He also does get eredit for
time done on another sentence—that is, his parole does run concurrently with
any other sentence imposed while he was on parole, (Sections 3408, 3405).

Board Regulations
Nothing.

SECTION 4215—PAROLE MODIFICATION AND REVOCATION PROCEDURES

If there is probable cause to believe that a parolee has violated a condition.
or there is probable canse to support the termination of his assignment to a
center or program (to which he was assigned as a condition of parole), the
Regional Board may (1) order him to appear before it, or (2) issue a warrant
and take him into enstody.

If a parolee is charged with a criminal offense, this charge constitutes
probable c¢ause. In such case, issuance of the order to appear and take into
custody may be suspended pending disposition of the charge. (Subsection (a) )-

Any order or warrant issued is to provide the following :

(1) the conditions of parole alleged to have been violated :

(2) the time, date, place, and circumstances of the alleged violation ;

(3) the parolee’s rights:

(4) the time, date, and place of the scheduled hearing

(D) the possible action which may be taken by the Regional Board.
(Subsection (b)).

An order or warrant shall be issued as soon as practicable. It shall be issued
by one or more Regional Board members, Imprisonment of the parolee shall
not be deemed grounds for delaying its issuance. ( Subsection (¢) X

Any Federal penal or correctional officer, or any officer authorized to serve
eriminal process, to whom a warrant is issned, is directed to take the parolee
and return him to the custody of the Regional Board, or to the Bureau of
Prisons if the Regional Board so directs. (Subsection (d) ).

An alleged parole violator or program terminee who is retaken can be re-
imprisoned if the Regional Board determines, by means of a preliminary hearing
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at which the parolee is allowed to testify, that there is substantial reason to
believe that he will not appear for his hearing, or that he constitutes a danger
to himself or to others. ( Subsection (e) ),

Prior to the modification/revocation hearing, the Regional Board may impose
such additional conditions on the parolee as it deems necessary, (Subsection
(f)).

If an alleged parole violator, or terminee from a program, contests the fact
of the violation, or the propriety of the termination, a hearing is to be held
within 30 days of the issunance of the order to appear, or his being retaken
into custody. The hearing is to be loeal and is to be conducted by at least one
member of the Regional Board. If the parolee is in prison, the hearing shall
be condueted there, or at a nearby site at which he can appear. If the Regional
joard finds by a preponderance of the evidence that he did commit the violation,
or that his termination from a program was proper, it can modify or revoke
his parole, (Subsection (g)).

The modification/revoeation hearing includes the following :

(1) proper and timely opportunity for the parolee to examine the evidence
against him ;

(2) representation by counsel, unless waived by the parolee;

(3) opportunity for the parolee to appear and testify ;

(4) opportunity to subpena witnesses and to confront and cross-examine
witnesses ;

(5) maintenance of a record of the hearing, (Subsection (h)).

As to a parolee who has been convicted of a eriminal offense, or does not con-
test his modification or revocation, no full hearing shall be held. But the parolee
shall be allowed to appear at a dispositional hearing conducted by at least one
member of the Regional Board, to determine what disposition shall be made of
the parolee. (Subsection (i) ).

Within 14 days of the modification/revocation hearing, or the dispositional
hearing, the Regional Board shall inform the parolee in writing of its finding
and disposition, stating the reasons therefor with particularity, (Subsection (j)).
E.risting Leaw

A warrant to retake a violator is to be issued only by at least one member of
the Board. It shall be issued within the maximum term or terms for which the
individual was sentenced. 18 U.S.C. 4205,

The warrant is delivered to a correctional officer, or any other Federal officer
aunthorized to serve ¢riminal process, amnd is executed by the retaking of the vio-
lator and returning him to prison. 18 U.8.C. 4206,

A violator is anthorized to appear before the Board, a member thereof, or an
examiner, The Board may then, or at any time in its discretion, terminate the
parole, or modify the terms and conditions thereof. 18 U.8.C. 4207

National Commission on Reform of the Federal Criminal Laws

The power of the Board to revoke parole shall be extended heyond the termina-
tion of the Board's jurisdiction when such extension is reasonably necessary for
the adjudication of matters arising before the termination, provided that some
affirmative manifestation of an intent to conduct a revocation hearing occurs
prior to the termination of jurisdiction and that every reasonable effort is made
to notify the parolee and to conduct the hearing prior to termination. (Section
3405).

Board Regulations

The standard for issuance of a warrant is “satisfactory evidence”, (28 CFR
S 2.35).

In those instances where the prisoner is serving in an institution on a new
sentence, the warrant may be placed there as a detainer. The prisoner shall be
advised that he may communicate with the Board relative to disposition of the
warrant. Where the facts merit, the Board shall direet a member or a designated
examiner to conduet a dispositional interview at the institution. At such inter-
view, the prisoner may be represented by counsel of his own choice and may
call witnesses in his own behalf, provided he bears the expenses, He shall be
given timely notice of the dispositional interview and its procedures.

Following the interview, the Board may take any appropriate action relative
to the warrant, The dispositional interview may be construed as a revoeation
hearing in those cases where the Board does not withdraw its warrant but de-
termines that the violator term shall begin to run concurrently with the new
sentences then being served. (28 CFR § 2.37).
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A parolee retaken shall, while being held in custody awaiting possible reim-
prisonment, be afforded a preliminary interview by an official designated by the
Board. Following receipt of a summary or digest of this interview, the Board
shall afford the prisoner an opportunity for him to appear before it, a member
thereof, or an examiner. If the prisoner requests a local hearing prior to return
to a Federal institution in order to facilitate the retention of counsel or the
production of witnesses, and if he has not been convicted of a crime committed
while on parole, and if he denies the violation, he shall be afforded a local revo-
cation hearing. Otherwise, his hearing shall be at the institution to which he is
returned. (28 CFR § 2.39).

Representation by counsel and appearance by voluntary witnesses are allowed
at the revoeation hearing, provided that the violator arranges for such. (28
CIFR § 2.41).

SECTION 4216—APPEALS

A prizoner denied release on parole, a prisoner whose parole has been revoked.
and a parolee whose good time has been forfeited or withheld can pursue an
administrative appeal. To do so, he must submit his appeal papers within 45
days of being informed of the adverse action. The appeal is to be decided by no
less than 3 tional Board members, who must decide within 60 days, The pris-
oner is allowed representation by counsel, either retained or appointed. (Sub-
section (a)).

A prisoner may appeal conditions, or modifications thereof, by submitting
appeal papers within 45 days of the adverse action. The appeal is fo be decided
by no less than 2 National Board members. No provision for counsel is made.

Ewxisting Law
Nothing.

National Commission on Reform of the Federal Criminal Laics
Nothing as to administrative appeals,

Board Regulations

“Washington Review Hearings” may be held, at diseretion of Board, at which
attorneys, relatives, and other interested persons may appear. Except in ex-

traordinary circumstances, such hearings will not be held within 90 days after a
previous hearing concerning the prisoner. 2 members constitute o (uorum. (28
CFR § 2.22).

The rd may review cases upon the receipt of any new information of sub-
stantial significance. (28 CFR § 2.16). (Such review may be made pursuant to a
request by the prisoner or a responsible person acting in his behalf.)

(Note: The Rules of the U.8. Board of Parole also provide for appellate review
en bane, on the motion of 2 members, or upon the receipt of new and sig
information in a case involving national seeurity, a key organized crime figure,
national or unusnal interest, major violence, or long-term gentences, Such review
is diseretionary with the Board),

SECTION 4217—FIXING ELIGIBILITY FOR PAROLE AT TIME OF SENTENCING

Authorizes sentencing judge to either:

(1) sentence prisoner to a minimum term, which shall not be more than
14 of the maximum, and after having served which, he shall be eligible for
parole; or

(2} specify that the prisoner will be eligible for parole whenever the
Board determines. (Subsection (a)).

Authorizes court to commit defendant to Attorney General for study to deter-
mine what sentence to impose. The resnlts of such study to be furnished to the
eourt within 3 months, or, if the conrt grants additional time (not to exceed 2
months), within 6 months, ( Subsection (b)),

Directs the Director of the Bureau of Prisons to conduet a study of the prisoner
onee he has been sentenced. ( Subsection (e) ).

Ewxisting Law
Section 4217 of HL.R, 16267 is the same as existing 18 1.8.C., 4208,
National Commission on Reform of the Federal Criminal Laws
Nothing relevant for purposes of H.R. 16276.
Board Regulations
Nothing.




BECTION 4218 YOUXNG ADULT OFFENDERS

Authorizes sentencing youths aged 22-25 under Youth Corrections Aet, if the
court finds that such will benefit from treatment under that Act.
Fristing Law

Section 4218 of H.R. 16276 is the same as 18 U, 8.0, 4209,
National Commission on Reform of the Federal Criminal Laws

Nothing relevant to H.R. 16276,
Board Regulations

Nothing.

BECTION 4119 WARBANTS TO RETAKE CANAL ZONE VIOLATORS

Authorizes those authorized to serve eriminal process to execute warrants is-
Xecute
| Zone.

Ewxisting Law
Section 4219 of H.R. 16276 is the same as existing 18 17,8.0, 4210,
National Commission on Reform of the Federal Criminal Laies
Nothing.
Board Regulations
Nothing,

BECTION 4 I—UERTAIN PRISONERS NOT ELIGIBLE FOR PAROLE

28 Provision to ensure that nothing in ILR, 16 shall be construed to
provide that any prisoner shall be eligible for parole if he is ineligible under 1y
other provision of law,

Eaisting Law
Nothing,

National Commission on Reform of the Federal Criminal Lawes
Nothing.
Board Regulations
Nothing,
BECTION 4221 I'RAINING AND RESEARCH

Directs National Board to:
(1) Colleet data ;
(2) Disseminate data ;
(3) Publish data ;
(4) Conduct research ;
(5) Conduet regional seminars and workshops for parole workers :
(6) Conduct training programs for parole workers :
(7) Develop technical training programs to aid in the development

state and local training programs for parole workers.
Eristing Law
Nothing.

National Commission on Reform of the Federal Criminal Laiwes
Nothing.
Board Regulations
Nothing.
BECTION 4222 ANNUAL REPORT

Directs Board to report annually to Congress.

Ewristing Low
Nothing.

National Commission on Reform of the Federal Criminal Laws
Nothing.




Board regulations
Nothing.

BECTION 4223—APPLICABILITY OF ADMINISTRATIVE PROCEDURE ACT

Makes the Administrative Procedure Act (5 U.S.C. § 551 et seq) applicable
to the Board of Parole, with certain exceptions. Thus, the APA applies as follows :

Section 551, titled “Definitions” applies, thereby defining the Board of Parole
as an agency within the meaning of the APA.

Section 552, titled “Publie information ; agency rules, opinions, orders, records,
and proceedings” applies, with one exeéeption.

This section requires that each agency state and publish in the Federal
Register an organizational description, a statement of its operation, its rules
of procedure, and substantive rules it has adopted, and statements of general
poliey or interpretations of general applicability it has adopted.

The section further requires that the ageney shall make available for publie
inspection and copying : final opinions made in the adjudication of cases, including
concurring and dissenting opinions; statements of policy and interpretation
adopted by the agency but not published in the Federal Register ; and administra-
tive manuals and instructions to staff that affect a member of the public. The
agency is authorized to delete identifying details to protect against unwarranted
invasions of privacy.

Section 552 further provides that certain matters are not covered by the
section—e.g., matters kept secret in the interest of national defense or foreign
policy ; matters relating solely to internal personnel rules; matters specifically
exempted from disclosure by statute; trade secrets and commercial or financial
information obtained from a person and privileged or confidential ; inter-agency
or intra-agency memos or letters which would not be available by law to a party
other than an agency in litigation with the agenecy ; personnel and medical files,
and similar files the disclosure of which would constitute a clearly unwarranted
invasion of privacy ; investigatory files compiled for law enforcement purposes,
except to the extent available by law to a party other than an agency : matters
contained in or related to examination, operating, or condition reports prepared
by, on behalf of, or for the use of an agency responsible for the regulation or super-
vision of financial institutions ; and geological and geophysical information and
data.

One section of Seection 552 has been made specifically not applicable to the
Board of Parole—that is subsection (4) of Section 552 of the APA, which requires
that an agency having more than one member shall maintain and make available
for public inspection a record of the final votes of each member in every agency
roceeding,

Section 553, titled “Rule-making.” has been made applicable to the Board of
Parole, This section requires that general notice of proposed rule-making shall
be published in the Federal Register. After such notice is given, interested
parties shall have an opportunity to submit written data, views, or arguments
with respeet to the proposed rule, and, in the discretion of the agency, may be
allowed to provide an oral presentation.

Section 553 erects some exceptions to the requirement for giving notice of pro-
posed rnle-making—that is, in the case of interpretative rules, general statements
of policy, rules of agency organization, procedure or practice; or when the
agency for good cause finds that notice and publie procedure thereon are im-
practicable, unnecessary, or confrary to the public interest, Subsection (bh) of
Section 4223 of H.R. 16276 specifically withdraws this exception with regard to
“general statements of poliey.,” thereby requiring that in all cases of general
statements of policy, notice of a proposed rule must be given by the Board. (A
rnle is defined by Seetion 551 of the APA as meaning “the whole or a part of an
agency statement of general or particular applicability and future effect designed
to implement, interpret, or prescribe law or policy or deseribing the organization,
procedure, or practice requirements of an ageney and includes the approval or
preseription for the future of rates, wages, corporate or financial structures or
reorganizations thereof, prices, facilities, appliances, services or allowances
therefor or of valuations, costs, or accounting, or practices bearing on any of the
foregoing.”)

Section 554 of the APA, titled “Adjudications,” is made not applicable to the
Board of Parole.

Section 555 of the APA, titled “Ancillary Matters,” is made not applicable to
the Board of Parole,




Section 556 of the APA, title “Hearings; presiding employees, powers and
duties; burden of proof; evidence: record as basis of decision,” is made not
applicable to the Board of Parole,

Section 557 of the APA, titled “Initial decisions; conclusiveness; review by
agency; submissions by parties; contents of decisions; record,” is made not
applicable to the Board of Parole.

Section 558 of the APA, titled “Imposition of sanctions; determination of
applications for licenses; suspension, revocation, and expiration of licenses.” is
made applicable to the Board of Parole, although in fact most of this section,
concerning licenses, is irrelevant as to the Board. This section does provide that
a sanction may not be imposed or a substantive rule or order issued except
within jurisdiction delegated to the agency and as authorized by law.

Section 559 of the APA, titled “Effect on other laws; effects of subsequent
statute,” is made applicable to the Board of Parole. This section provides that
it, and various other procedural sections, do not limit or repeal additional re-
quirements imposed by statute or otherwise recognized by law. In addition,
except as otherwise required by law, requirements or privileges relating to evi-
dence or procedure apply equally to agencies and persons,

Section T01 of the APA, titled “Application ; definitions,” is made applicable to
the Board of Parole. This section defines the Board as an agency within the
meaning of ehapter 7 of Title 5, which is titled “Judicial Review.” By so defining
the Board, chapter 7 is made applicable exeept to the extent that statutes pre-
clude judicial review, or that agency action is committed to agency discretion
by law.

Section T02 of the APA, titled “Right of review,” is made applicable to the
Board of Parcle. This section provides that a person suffering legal wrong
becansge of ageney action, or adversely affected or aggrieved by agency action
within the meaning of a relevant statute, is entitled to judicial review thereof.

Section T03 of the APA, titled “Form and venue of proceeding,” is made
applicable to the Board of Parole. This section provides that the form of proceed-
ing for judicial review is the special statutory review proceeding relevant to
the subject matter in a court specified by statute or, in the absence or inadequacy
thereof, any applieable form of legal action, in a court of competent jurisdiction.

Section 704 of the APA, titled “Actions reviewable,” is made applicable to
the Board of Parole. This provides that ageney action made reviewable by
statute and final agency action for which there is no other adequate remedy in
a court are subject to judicial review. A preliminary, procedural, or intermediate
agency action or ruling not directly reviewable is subject to review on the review
of the final agency action.

Section 705 of the APA, titled “Relief pending review,” is made not applicable
to the Board of Parole.

Section 706 of the APA, titled “Scope of review.,” is made applicable to the
Board of Parole, with the exception of Subsections (2) (E) and (F) of Reetion
706, which are made specifically not applicable to the Board. This section pro-
vides that, to the extent necessary to decision and when presented, the reviewing
court shall decide all relevant guestions of law, inferpret constitutional and
statutory provisions, and determine the meaning or applicability of the terms of
an agency action. The reviewing court shall :

(1) compel agency action unlawfully withheld or unreasonably delayed:
and
(2) hold unlawful and set aside agency action, findings, and conclusions
found to be—
(a) arbitrary, capricious, an abuse of diseretion, or otherwise not in
accordance with law ;
(b) contrary to constitutional right, power, privilege, or immunity ;
(¢) in excess of statutory authority, jurisdiction, or limitations, or
short of statutory right;
(d) without observance of nrocedure required by law,

In making such determinations, the court shall review the whole record or
those parts of it cited by a party, and due account is to be taken of the rule of
prejudicial error. (Suabsection (a)).

Deletes the exception which section 553 of the APA erects, whereby general
notice need not be given as to general statements of policy. (Subsection (b)),

Deletes from the ambit of judicial review decisions made by the National Board
concerning conditiong of parole or modifications of conditions involving inten-
sification of supervision or additional conditiong, (Subsection (¢)).




Eristing Law
Nothing.

National Commission on Reform of the Federal Criminal Laws

Provides for judieial review only as to the denial of constitutional rights or
procedural rights conferred by statute, regulation, or rule.
Board Regulations

Nothing as to review,

As to diselosure of records, provides that the following prineiples relating to
the confidentiality of parole records shall be followed :

Dates of sentence and commitment, parole eligibility dates, mandatory
release dates, and dates of termination of sentence will be disclosed in
individual cases upon proper inquiry by a party in interest.

Whether an inmate is being considered for parole, has been granted or
denied parole, and if granted parole, the effective date set by the Board,
may be disclosed by the Board in its diseretion whenever the public interest
iz deemed to require it.

Who, if anyone, has supported an application for parole may be revealed
at the Board’s discretion only in the most exceptional ecirenmstances, with
the express approval of such person(s), and after a decision to grant parole
has been made.

Other matters contained in parole records will be held strietly confidential
and will ndt be disclosed to unauthorized persons. (28 OFR § 2.48).

The Board deems itself not covered by the Administrative Procedure Act.

SECTION 4224—DEFINITIONS

Ih-lllw- “prisoner” for the purposes of this chapter, concerning the Board of
a8 being a Federal prisoner other than a juvenile delinguent or a com-

11|il|<--l vouth offender. ( Subsection (a)).

Defines “parolee” to mean any prisoner released on parole or released pur-
suant to mandatory release. (Subsection (b)).
Ewxisting Law

Existing law confines the application of Chapter 311, the chapter concerning
parole, to non-juvenile delinquents (who are dealt with under chapter 403 of
Title 18) and non-commitfed youth offenders (who are dealt with nnder chapter
402 of Title 18). That is, existing law and the definition provided in Subsection
(a) of Section 4224 of H.R. 16276 are in agreement.

Section 4164 of Title 1R specifies that a prisoner released pursuant to man-
datory release shall be deemed as if released on parole. Thus, subsection (b)
of Section 4224 of H.R. 16276 maintains existing law.

National Commission on Reform of the Federal Criminal Laws
Nothing.
Board Regulations
Nothing.
BECTION 102—CONFORMING AMENDMENTS

SEC. 102(a) (1)—Amends 5 U.8.C. § 3105, titled “Appointment of hearing ex-
aminers,” to enable the appointment of hearing examiners for the purposes pre-
seribed by HLR. 16276,

SEC. 102(a) (2)—Amends 5§ U.8.C. § 5314, titled “Positions at level IIL” to
include the position of chairman of the Board of Parole as a level ITT appointee
for compensation purposes,

SEC. 102(a) (3)—Amends 5 U.8.C, 5108(¢) (7), titled “Classification of posi-
tions at GS-16, 17, and 18, to withdraw from the Attorney General the authority
to place a total of 8 positions of member of the Board of Parole in GS8-17 salary
levels,

SEC. 102(b) (1)—Amends 18 U.S.C. 3655, Currently, this section directs pro-
bation officers to perform such duties with respect to parolees as the Attorney
General shall request. The section is amended to provide that the requesting
authority shall be the Board of Parole.

SEC. 102(b) (2)—Amends 18 U.8.C. 3006A (a). Section 3006A(a) directs each
District Court to establish a plan for furnishing counsel for indigents, including
indigents subjeet of revoeation of parole. This is amended to provde that such
plan shall provide for the furnishing of counsel for indigents whenever such




271

counsel is authorized pursnant to H.R. 16276—e.g., the parole determination
hearing, the parole revocation hearing, appeals—thereby conforming the parole
proeess to other aspects of the eriminal justice system.

SEC. 102(b) (3)—Amends 18 U.8.C. 3006A (g). Section 3006A (g) provides that
court-appointed counsel for indigents subject to parole revoeation shall be pro-
vided in the discretion of the court, whenever it is determined that the interests
of justice so require, This is amended to delete this proviso, thereby rendering
court-appointed counsel 4 requirement, rather than an act of diseretion.

SEC., 102(hi(4)—Amends 18 U.8.C. 5005, Section 5005 establishes as a com-
ponent of the Board of Parole n Youth Correetion Division, made up of members
of the Board. The appointing authority for both the members of the Division, and
the chairman of the Division, is the Attorney General, This is amended to pro-
vide that the appointing authority shall be the chairman of the Board of Parole,

SEC, 102(b) (5)—Amends 18 U.8,C, 5008, This section directs U.S, probation
officers to perform such duties with respect to youth offenders as the Attorney
General shall request, This is amended to make the chairman of the Board of
I'arole the requesting anthority,

SEC., 102{¢)—Amends 28 U.8.C. 509, This section refers to the functions of
the Attorney General, and makes reference to the Board of Parole. This refer-
ence is deleted.

SEC. 102(d)—Amends 20 U.S.C. 504 (a) (B). This Section erects a prohibition
against certain persons holding office in a labor organization, nnless the Board
of Parole “of the United States Department of Justice” determines that such
person’s serviee wonld not be contrary to the purposes of the chapter. The refer-
ence to the Justice Department is stricken,

SEC. 102(e)—Amends 42 U.8.C. 3746(a). This provision of the Omnibus Crime
Control and Safe Streets Act anthorizes LEAA to carry ont programs of eduea-
tional assistance after consultation with the Commissioner of Education, This
is amended to provide that, with regard to training and edueation assistance
concerning parole, the LIEAA is to consult with the Chairman of the Board of
Parole, also.

SECTION 1083—EFFECTIVE DATE OF TITLE

This section provides that the effective date of Title T of H.R. 16276 shall be

180 days after the date of enactment. The title shall apply to any person sen-
tenced prior to that effective date, except as provided by the “Transitional Rules"
section,

SECTION 104—TRANBITIONAL RULES

This section establishes the rules to be followed where literal application of
Title I would not be possible. Thus, if by reason of any computation of (1)
eligibility for parole, (2) time of entitlement to release on parole, (3) termination
of the jurisdiction of the Board of Parole, or (4) parole good time, or by reason
of any other cirenmstances, the literal application of Title I is not practicable,
the National Board shall prescribe snch transitional rules and regulations to
apply as may be fair, equitable, and consistent with the purposes of this title.

TiTLE II—GRANTS TO STATES
BECTION 201

Amends Part E of the Omnibus Crime Control and Safe Streets Act to require,
g g part of the state plan submitted to LEAA, that the application for funds
provides satisfactory emphasis on the development and operation of community-
oriented programs for the supervision of and assistance to parolees and provides
satisfactory assurances that the State parole system shall inelude, to the extent
feasible, the following elements :

(A) employment programs for parolees ;

(B) parole determination procedures, including ;

(1) periodie hearings at intervals of not more than 2 years:

(2) personal appearance and testimony of the prisoner ;

(3) disclosure of files concerning the prisoner to the prisoner, except to
the extent that the file is irrelevant, is a diagnostic opinion the disclosure of
which might serionsly disrupt a program of rehabilitation, or reveals sources
of information which may have been obtained on a promise of confidentiality.
IT the file is not disclosed, the finding that one of these caveats exists shall
be specifically made on the record, and the substance of such file shall be




disclosed except when such diselosure would endanger the safety of any
person other than the prisoner.
(4) representation by counsel or other qualified person unless representa-
tion is waived ;
(5) expeditious disposition of the case, and a statement to the prisoner
with partienlarity of the grounds on which a denial of parole was based.
() parole revocation procedures, including :
(1) a hearing, at which the parolee can appear and present witnesses and
docnmentary evidence ;
(2) diselosure of the files to the parolee, subject to the same procedures
as provided in (B) (3) above;
(3) representation by counsel or other qualified person unless representa-
tion is waived ;
(4) confrontation and cross-examination of adverse witnesses;
() expeditions disposition, and a statement with particularity fto the
parolee of the grounds on which the disposition was based ;
(6) opportunity for appellate review.
Existing Law
Part E now requires that the state plan shall provide satisfactory emphasis
on the development and operation of community-based correctional faeilities
and programs, including . . . community-oriented programs for the supervision
of parolees, (42 U,.S.C. § 3750b(4) ).
National Commission on Reform of the Federal Criminal Laies
Nothing.
Board Regulations
Nothing.
BECTION 202
Amends 42 U.8.C. 3750¢, which provides that LEAA, after consultation with
the Federal Bureau of Prisons, shall by regulation prescribe basie eriteria for
applicants and grantees under Part E. The amendment provides that, as to
funding concerning parole, the Board of Parole shall be consulted by LEAA.
Existing law
Nothing.

National Commizsion on Reform of the Federal Criminal Laircs
Nothing.

Board Regulations
Nothing.

ATTACHMENT E—SuMMARY oF H.R. 1598, THE PAROLE REORGANIZATION ACT
oF 1973

({Note : Page number references are to the pages of H.R. 1508)
SECTION 4201—BOARD OF PAROLE ; BTRUCTURE ; MEMBERSHIP ; ETC, (PP, 1-5)

This section reconstitutes the United States Board of Parole as an independent
agency. The Board is to be made up of two constituent parts—(1) a National
Board, consisting of 7 Members, and (2) five Regional Boards, consisting of 3
members each. The Members are to be appointed by the President, with the
advice and consent of the Senate,

The President appoints the Chairman of the National Board, who in turn desig-
nates the individuals who are to be the ehairmen of the Regional Boards, Current
salary levels for Board members are retained—e.g., GS-17, with the Chairman
of the National Board being designated as an Executive Schedule Level ITI
individual. Membership is limited to a maximum of 12 years on the National
Board and 12 years on a Regional Board.

BECTION 4202—POWERS AND DUTIES OF NATIONAL BOARD (PP. 5-10)

This section preseribes the powers and duties of the National Board, vesting
it with the same general powers and duties which a typieal agency posgesses.




SECTION 4205—POWERS AND AUTHORITY OF REGIONAL BOARD (P. 10)

This section prescribes the duties of the Regional Boards, which are chiefly
those of conducting parole determination and revocation hearings, and perform-
ing such other duties as shall be delegiited by the National Board pursuant to its
powers under Section 4202,

BECTION 2404—TIME OF ELIGIBRILITY FOR RELEASE ON PAROLE (PP, 10-11)

This section prescribes the point in time when an offender shall be eligible
to be considered by the Board for parole.

In the case of offenders sentenced under the so-called “regular” sentence, eligi-
Lility for consideration arises after having served 14 of the sentence, or 10 years
in the ease of a life sentence or a sentence of over 30 years.

In the case of a prisoner sentenced by the judge to a specific minimum, eligi-
bility for consideration arises when the judicially specified minimum has been
served,

In the case of a prisoner as to whom the judge has provided that he shall be
eligible for consideration at any time, eligibility for consideration arises not
later than 150 days after imprisonment.

In the ease of a prisoner who has been reimprisoned following revocation of
his parole, eligibility for consideration for re-parole arises not later than 150 days
after such reimprisonment.

SECTION 4205—RELEASE ON PAROLE (PP 11-12)

This section prescribes the eriteria the Board is to take into account when eon-
sidering a prisoner who has become eligible for consideration for release on pa-
role. These criteria are: substantial observance of the roles of the institution;
whether or not there iz a reasonable probabilty that the prisoner will live and
remain at liberty withont violating any criminal law ; and whether or not there
is a reasonable probability that his release wounld be incompatible with the wel-
fare of society.

In the case of long term offenders, where comparatively early release might
be deemed to be incompatible with the welfare of society—usually because such
release would not perhaps comport with the severity of the crime—and where it
is therefore likely they would not in fact be released, the criteria change after
2, of the sentence has been served, or 20 years in the case of a sentence of 30
vears or more, In this case, release would not occur if the Regional Board de-
termined there was a high likelihood that the offender would engage in conduct
violating any criminal law.

In the ecase of offenders who have not yvet served their prescribed minima,
the Board will have the flexibility to be able to request the court to adjust the
sentence so as to make the offender eligible for consideration for release on
parole. This request by the Regional Board will be discretionary, and prefaced
by a reasonable probability that the offender will live and remain at liberty with-
out violating any criminal law and that his release is not incompatible with the
welfare of society. Likewise, action on the court's part will be discretionary with
the court.

BECTION 4208—FACTORS TAKEN INTO ACCOUNT ; INFORMATION CONSIDERED (PP. 12-13)

This section establishes that the Board, in considering a ptisoner for release
on parole, shall consider those factors which the National Board prescribes, as
well as additional specifie information, such as institutional reports, ete.

SECTION 4207—PAROLE DETERMINATION HEARING; TIME (PP, 13-14)

This section specifies the make-up of the parole hearing panel, and the time of
hearings to consider those prisoners who are eligible for consideration for release
on parole. The panel shall consist of 3 individuals, the presiding officer being a
Regional Board member.

BECTION 4208—PROCEDURE OF PAROLE DETERMINATION HEARING (PP. 14-186)

This section establishes the procedures for the Regional Board in conducting
the hearing to determine whether a prisoner shall be released on parole. The
section provides for disclosure of the files fo be used in considering the case,
with caveats designed to avert any potential harm to the prisoner, himself, or to
others.




The prisoner is entitled to representation by counsel or other qualified person.
and to appear on his own behalf. Within 14 days, the Regional Board is to let him
know of its decision, giving reasons why it either granted or denied release on
parole,

BECTION 4200—CONDITIONS OF PAROLE (PP. 17—-18)

This section preseribes both specific conditions to be imposed upon the parolee,
and the general parameters for any other conditions. Thus, a specific condition is
the non-commission of any eriminal offense while on parole. In addition, the
prisoner ¢an be assigned to a residential community treatment center as a condi-
tion of his parole. Other conditions can be set, in accordance with the general
parameters provided.

SECTION 4210—JURISDICTION OF BOARD OF PAROLE (PP, 18-10)

This section defines the period of time for which the parolee is on parole. The
maximum is that period of time which ends on the date his sentence ends. This
period can be extended if the parolee is imprisoned on a new offense, and if he
refuses to respond to any reasonable request of the Regional Board. This exten-
sion is equal to the new period of imprisonment, or the period of non-response,

The period of jurisdiction is lessened by the award of parole good time,

SECTION 4211—PAROLE GOOD TIME (PP, 10-21)

This section provides that the parolee shall receive parole term dednetions. the
number of deductions being a number of days for ench month of parole. Such
credits are received only for merit, and are not automatie,

BECTION 4212—EARLY TERMINATION OR RELEASE FROM CONDITIONS OF PAROLE (P. 21)

This section gives the Regional Board the discretion to provide for early ter-
mination of parole, or for release from one or more conditions of parole.

SECTION 4213 ALTENS (P. 21)

This section, the same as existing law, authorizes the Regional Board to release

a prisoner on parole on condition that he be deported. Such a prisoner is, upon
release, turned over to the immigration officials,

BECTION 4214—PAROLE MODIFICATION AND REVOCATION (PP. 21-22)

This section establishes the penalties for a parolee who does not conform to the
conditions of his parole, including both modification of conditions and
reimprisonment,

BECTION 4210—PAROLE MODIFICATION AND REVOCATION PROCEDURES (PP, 22-27)

This section establishes the procedures for the Board to follow in modifying or
revoking parole. When the Regional Board has probable cause to believe a parole
violation has oceurred, it may either order the parolee to appear before it, or
retake him by means of a warrant, Incarceration pending the modification or
revocation hearing is allowed, if the Regional Board has substantial reason to
believe that the parolee will not appear for his hearing, or that he constitutes a
danger to himself or others. Pending the hearing, also, the Board may impose any
additional conditions of parole which may be necessary.

If the alleged parole violator contests the alleged violation, a hearing is held.
The attributes of such hearing inelude notice, repregentation by counsel or other
qualified person, opportunity for the parolee to appear, and cross-examination and
confrontation. If the violation is established by a preponderance of the evidence,
parole modification or revocation follows,

If the alleged parole violator does not contest the alleged violation, he may
request to appear before a Board member concerning what disposition should be
made of him,

SECTION 4216-—APPEALS (PP, 27-28)

This section provides for administrative appeals from denials of release on
parole, parole modifications, parole conditions, and parole revocations. Such
appeals are conducted by means of submission of appeals papers—that is, such
appeals are not trials de novo, nor is personal appearance of the party provided.
He is allowed the assistance of counsel or other qualified person.
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SECTION 4217—FIXING ELIGIBILITY FOR PAROLE AT TIME OF BENTENCING
(PP. 28-30)

This section merely restates existing law—18 U.8.C. 4208,
SEOTION 4218—YOUNG ADULT OFFENDERS (PP,

This section merely restates existing law—18 1,8, 4200,

SECTION 4219—WARRANTS TO RETAKE CANAL ZONE VIOLATORS (P. $1)

This section merely restates existing law—18 U.8.C. 4210,

SECTION 20—CERTAIN PRISONERS NOT ELIGIBLE FOR PAROLE (P. 31)

This section is in the nature of a savings provision to ensure that any prisoner
who is, by reason of any other provision of law, ineligible for release on parole,
ghall not be rendered eligible by virtue of this Act,

SECTION 4221-—TRAINING AND RESEARCH (PP, 31-32)

This section provides authority for the Board of Parole to colleet and*dissemi-
nate information; conduect research ; conduct regional seminars : devise and con-
duet short-term training programs for parole personnel ; and develop technical
training programs to aid in the development of State and loeal training programs.

BECTION 4222—ANNUAL REPORT (PP. 32-33)
This section provides for the Board's reporting annually to the Congress,
SECTION 4223—APPLICABILITY OF ADMINISTRATIVE PROCEDURE ACT (P. 83)

This section specifies in what respects the Administrative Procedure Act does,
and does not, apply to the Board. The sections of APA concerning definitions,
information dispensing, rule-making, and judicial review, do apply. The sections
of the APA concerning adjudication, hearings, and status of decisions, do not
apply.

In addition, those sections of the APA concerning stay of an order pending
judicial review, judicial review based on the substantial evidence rule, and
Jjudicial review in terms of trial de novo, do not apply,

BECTION 4225—DEFINITIONS (P. 38)

This section defines the terms “prisoner” and “parolee.”

EFFECTIVE DATE (P. 36)

The Act is to become effective 180 days after enactment, As to people paroled
or imprisoned prior thereto, the Aet shall also apply, except that the Board is
authorized to prescribe transitional rules to meet the purposes of the Act where
literal application would not be feasible.

TiTLE TI—GRANTS TO STATES

BECTION 201 (PP. 37—-40)

This section amends the Omnibus Crime Control and Safe Streets Act to pro-
vide that the State plan which is submitted in order to receive Part E Corree-
tions Grants is to include, to the extent feasible, assurance of the existence in
the State parole system of the minimal due process components preseribed by
Title IT.

BECTION 202 (PP, 40-41)

This section amends that provision of the Omnibus Crime Control and Safe
Streets Act which specifies that LEAA, after consultation with the Federal
Burean of Prisons, is by regulation to prescribe basie eriteria for applicants and
grantees. Section 202's effect is to make the Board of Parole the body to be con-
sulted by LEAA in the case of grants concerning parole,
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